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1o yzonosenuvim oenam

Ecanm pas npuB/iedeHusi 3aBeIOMO HEBHHOBHOIO K YIOJIOBHOM
OTBETCTBEHHOCTH JOJIKHOCTHOEe JHIO (anbcupuuupyeT 10Ka3aTebCTBa,
TO €ro JeidCTBUS MOMJIENKAT KBAIU(PUKAIMUA 1O COBOKYIHOCTH
NpecTynjieHui, mpeaycMoTpeHHbIX cT. 299 u 303 YK PO.

K. npu3nana BUHOBHOW B TOM, YTO, SIBJISISICH 3aMECTUTEJIEM HayalbHUKA
CJIEICTBEHHOTO OTJIeJIa, MOKYIIAJIach HA MOJyYeHHEe Yepe3 MOCPETHUKA B3SITKU B
BUJIC JICHET B KPYIMHOM pa3Mepe OT AUpPEeKTopa KoMmMmepueckoi dupmbl — Jl. 3a
HEMPUBJICUCHUE €ro K YroJOBHOM OTBETCTBEHHOCTH 3a MPECTYIUICHHE,
npeaycMoTpeHHoe 1. «o» 4. 2 ct. 171 YK P®, u npusnedeHne BMECTO HETO
JPYroro JIMLa.

Bo ncnomnenne 3agymansoro K., momyuus ot /l. konuto macnopra f. u
JIOKYMEHTBI, COJIEepIKAINE JIOKHBIE CBEJACHHUS O TOM, YTO UMEHHO OH SIBJISJICS
JTUPEKTOPOM KOMMepueckod (upmbl, coBMecTHO co cienoBatenem XK.
MOJATOTOBHWJIA C MCTIOJIB30BAHUEM KOMIIBIOTEPHOW TEXHWUKH TEKCTHI TTOKA3aHHM
or umenu /., SI. m paGoTHUKOB (GUPMBI, BHECS B HHUX 3aBEAOMO JIOKHBIC
CBEJICHUS W TPHOOMIMB WX K MaTepuajliaM yroJOBHOTO Jiejla B KauyecTBE
nokasarenbcTB. Brocnencteuu K. cocraBuiia mMoCTaHOBJICHHE O TPUBICYECHUU
4. B xauecTBe OOBHHIEMOTO B COBEPIICHUH MPECTYIICHUS, MPEIYyCMOTPEHHOTO
4. 1 ct. 171 YK PO, yka3zaB 3aBeJOMO JIOXHBIE CBEACHUS O TOM, YTO UMEHHO
OH, SIBJISIICH JAMPEKTOPOM KOMMEPUYECKOW (PUPMBI, OCYIIECTBIIST HE3aKOHHYIO
MPEANPUHUMATETBCKYIO JIEATeIbHOCTD, MOJYYUB MPU ITOM JI0XOJ B KPYITHOM
pasmepe. K. cocraBunma mpotokon jgompoca oOBunsemoro . 06e3 ero
(haKTHYECKOTO MPOBEJCHHUS, BHECS B HETO 3aBEJIOMO JIOKHBIE CBEJCHUS O TOM,
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YTO OH NPHU3HAET ceOsl BUHOBHBIM B IIPEIbSIBICHHOM €My OOBHMHEHHUH, a 3aTEM
npuoOIIMIa YKa3aHHbBIE TOKYMEHTHI K MaTepuajaM yroJIOBHOTO Jefa.

Taxum o6pazom, K. He3aKOHHO TpUBIIEKIIA 3aBEIOMO HEBUHOBHOE JIUIIO —
S1. x yronoBHOM oTBEeTCTBEHHOCTH 110 4. 1 cT. 171 YK PO.

ITomumo a3toro, K. coBepmmia He3aKOHHBIE JEUCTBHUS, CONPSIKEHHBIE C
danbcudukanmeil 10Ka3aTeabCTB MO YTOJIOBHOMY eIy, a UMEHHO H3bsia U3
JAHHOTO  JleJa  JOKYMEHTBI, CBHUAETEIIbCTBYIOIIME O  HEBO3MOYKHOCTH
coBepIICHU SI. HE3aKOHHOTO IPEANPUHUMATEIBCTBA U3-3a OTCYTCTBHUS Y HETO
KaKuX-1100 MOJHOMOYUN B KOMMEpPYECKOW (hupMme, U cocTaBuia JTIOKYMEHTHI,
NOATBEPKAAIOIIME MPOLECCYAIbHBIM  cTaryc Sl Kak  IOA03peBacMoro
(0OBHUHSIEMOTO).

K. cocrtaBmia mocraHoBieHHE 00 OTKa3e B BO30YXIEHHUU YTOJIOBHOTO
Jiena B OTHOIEHUH 1. 32 OTCYTCTBHEM B €TI0 IEUCTBUAX COCTAaBa MPECTYIUICHUS.
OMHOBPEMEHHO C 3THUM OHAa COCTaBWJIa OOBHMHUTENBHOE 3aKIIOYEHHE IIO
OOBHHEHMIO fl. B COBEpLIEHUHU NPECTYIUIEHUS, IPEeTyCMOTpeHHOro 4. 1 cT. 171
YK P®, n HanpaBuia yrojgoBHOE AENO NPOKYpOPY Ui NPHUHATHS PELICHUS B
HOpsSAKE, MpexycMOTpeHHOM CT. 221 VIIK PO.

23 nrons 2012 r. mocpenHUK Nepenadyu B3SITKH IOJYYHII IEPBYIO YaACTh
B3aTKH B cymme 300 000 py6neit, a 3 oktabps 2012 r. mpu moidydyeHUU
OCTAaBILIEHCS YacTH OH ObLI 3a/epKaH COTPYAHHKAMU MPaBOOXPAHUTEIBHBIX
OpraHoB.

Heiictus K. (¢ yueToM BHECEHHBIX U3MEHEHUHN ) KBaTU(PUIIUPOBAHBI T10 Y.
3 cr. 30, . «a», «B» 4. 5 cT. 290, u. 2 ct. 303 YK P® (B penakiuu
®denepanbHoro 3akona ot 7 gexadps 2011 r. Ne 420-d3) u 4. 1 c1. 299 YK PO.

B HagzopHoil kanobe ocyxaeHHas K. mpocuia HCKIIOUUTH OCYKICHHUE
mo 4. 2 ct. 303 YK P®, mnonaras, uto danbcudukanus 10Ka3aTeNbCTB 0
yrOJIOBHOMY Jely B OTHOWIEHWH S. sBWIach crnocoOOM COBEpPILIECHUS
MIPECTYIUIEHUS, TPEAYCMOTPEHHOrO 4. 1 ¢T. 299 VK PO®.

IIpesuauym BepxoBHoro Cynma Pocculickot @enepanuy OCTaBUI
IIPUTOBOP B YacTu KBauukanuu aeictBuil ocyxaeHHou K. mo 4. 2 ct. 303 u
4. 1 c1. 299 YK P® 6e3 uzmeHeHus, yka3aB ClieIyIolee.

HoBon ocyxaeHHoil K. o Tom, 4Tro KBanu@ukKaius MO COBOKYIMHOCTU
MPECTYIUIEHUH, NPeaycMOTpeHHbIX 4. 2 cT. 303, 4. 1 ct. 299 YK PO, Bieuer
NIOBTOPHOE OCYXKJEHUWE 3a OJHU [JEHUCTBHUsA, NPOTUBOPEUYHUT 3aKOHY U
YCTaHOBJIEHHBIM CYJIOM (PAKTHUECKUM OOCTOSITEIbCTBAM.

OOBEeKTHUBHASI CTOPOHA MPECTYIUICHUS, MPeaycMOTpeHHoro 4. 1 cr. 299
YK PO, Beipaxkaercst B ACUCTBUAX, HAIIPABICHHBIX HA IPUBJIICUEHUE 3aBEIOMO
HEBUHOBHOI'O B Ka4eCTBe OOBHHSIEMOI0, @ UMEHHO B BBIHECEHUU CIIE0BATEIEM
NOCTAaHOBJICHUS O TMPHUBJICUECHUU JHMIA B KayecTBE OOBHHSIEMOIO U B
NPEeAbIBICHUH €My CHOPMYIMPOBAHHOIO OOBUHEHMS, & OOBEKTUBHASI CTOPOHA
npecTyruieHus1, npexycMorpeHHoro 4. 2 cr. 303 YK P®, xapakrepusyercs
aKTUBHBIMU JIEHCTBUAMH, KOTOPBIE BBIPAXKAIOTCS B MOAJEIKE UK (habpuKauuu
BEILIECTBEHHBIX  JIOKA3aTEIbCTB, IPOTOKOJOB  CIIEJCTBEHHBIX  JIEWCTBHIA,
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coOOMpaHUU M  TPEJCTABICEHUM  JOKA3aTeNbCTB, HE COOTBETCTBYIOIIUX
JIEVCTBUTEIBHOCTH.

Hevicteust K., OCyIIECTBISIBIIEW MPEABAPUTEIIBHOE CIEACTBHE IO
YTOJIOBHOMY JI€Jy, 3aKJIIOYAJIUCh B TOM YHCII€ B YMBIIUICHHOM H3TOTOBJICHUU
M0 TpeaBapUTEIbHOMY CroBopy ¢ JK. MpOTOKOJOB AOMPOCOB OT MMEHU psAJlia
CBUJIETENICH, COMEPIKAIINX 3aBEOMO JIOKHBIC CBEICHUSI, KOTOPBIC 3aTeM ObLIH
NpuOOIeHbl K MaTepuajgaM YroJIOBHOTO Jiela B KauecTBE J0Ka3aTeIbCTB
coBepuieHus f. npecryrienus, npegycMorpeHHoro 4. 1 cr. 171 YK PO.

VYkazanHble U JApyrue JeHCTBUS, CBs3aHHbIE C (aabcuduxanuen
JIOKA3aTeIbCTB MO  YrOJOBHOMY J€Jy, HE OXBaTbIBAIOTCA COCTABOM
pecTyIieHus, npeaycMorpeHHoro 4. 1 cr. 299 VK P®, u Tpedyror
caMocTosITeTbHON KBamudukanuu mo 4. 2 ¢1. 303 YK PO.

ConepxaHue W HaIpaBICHHOCTh ymbiciia K. B TOM uyucie mpu
COBEPUICHUU 3TUX MPECTYIUICHUH YCTAHOBIICHBI CYJIOM NPaBUJIBHO, UCXOJS U3
(aKTUYeCKUX OOCTOSITEILCTB COBEPIICHUS NPECTYIUICHUH W aHaimu3a BceH
COBOKYITHOCTH UMEIOIIUXCS TOKa3aTEIbCTB.

llocmanoenenue Ilpesuouyma Bepxosrnoco Cyoa
Poccuitickoti @edepayuu Ne 721116

CYJIEBHAS KOJLJIETHS
MO TPAKIAHCKHM JEJIAM

|. Pazpewienue cnopog, 603HUKAIOWUX 8 C6A3U C 3AU4UMOIL NPABA
codcmeenHoCmU U OPy2UX 6EU{HBIX NPAE

1. BbICOKOBOJIbTHASI JIMHHMS JJIEKTpPOIEpeayu NMpeacTaBJseT cO00u
¢IUHbIA 00bEKT BELIHbIX NMPAaB, €€ COCTABHbIC YaCTH (B YACTHOCTH, OIIOPHI)
He SIBJISIIOTCH CAMOCTOSITEIbHBIMU 00BEKTAMHM HEABHKMMOCTH, B CBSA3H C
YyeM OHHM He MOI'YT ObITh IPU3HAHbI CAMOBOJIbHBIMH IIOCTPOHKAMM.

T. oOparuncs B cya ¢ uckoM K E. 00 ycTpaHeHMM MpEnsTCTBUUA B
NOJIb30BAaHUU  3€MEJIbHBIM  Y4aCTKOM, O  BO3JIO)KEHUU  OOS3aHHOCTH
JEMOHTUPOBATh JIMHUIO JJIEKTpONEpeaaun, yKa3aB B OOOCHOBAaHHME CBOUX
TpeOOBaHUIl, YTO Ha €ro 3eMEeJIbHOM YYacTKE pacIloyIoKeHa Ooropa JIMHUU
AIIEKTPOIIEPEAAUN, KOTOPAs JEIAET HEBO3MOKHBIM HCIIOJIB30BAHNUE 3€MEIBHOIO
ydyacTKa [0 HA3HAYEHUI0 — HHIWBHIYAJIbHOE >XHWIHUIIHOE CTPOUTEIHCTBO.
[Tpocun 0653aTh OTBETUYMKA AEMOHTHPOBATH OMOPY JUHHUH JIEKTpOIepeiadn Ha
IIPUHALICKALIEM €MY 36MEJIBHOM Y4aCTKE.

[IpeacTraBuTenb OTBETYMKA B CYJ€OHOM 3aceaHUH MCKOBBIE TPEOOBAHUS
HE MPU3HAJ, IPOCUJI OTKA3aTh B UX yIOBIECTBOPECHUHU.

PemenueM cyna B yaoBieTBopeHun TpeboBanuii T. oTKazaHo.
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ATEJUTSIIIMOHHBIM  OTIPE/ICNICHUEM pellIeHUEe CcyAa NEepBOM MHCTAaHUUU
OTMEHEHO, 110 JIeJTy BEBIHECEHO HOBOE PellleHuE 00 YJOBIECTBOPEHUH HCKA.

Cynebnas KkoJulerus 1O TpaxkIaHCKuM Jenam  BepxoBHoro Cyga
Poccuiickon ~ @enepanum  HE  corjlacWiiacb € OINPENCIICHUEM  Cyna
aneJuUISIIMOHHON MHCTAHIINK, YKa3aB CICAYIOIIEE.

B cootBercTBUUM ¢ oan. 2 . 1 cT. 40 3emenbHOrO Kojekca Poccuiickoit
®enepannn (nanee — 3K PD) coOCTBEHHHK 3€MENBHOIO YYacCTKa UMEET IPABO
BO3BOJIUTh KUJIbIE, TPOU3BOJICTBEHHbIC, KYJIbTYPHO-OBITOBbIE U WHBIC 3/IaHMUS,
COOPY’KEHHS B COOTBETCTBUU C LI€JIEBBIM HA3HAUYEHHEM 3€MENIbHOTO y4acTKa U
€ro  paspelieHHbIM  HCIOJB30BAHMEM C  COOJIOJEHHEM  TpeOOBaHMIA
IPaJOCTPOUTENBHBIX PETIAMEHTOB, CTPOUTENBHBIX, IKOJIOTMUECKUX, CAHUTAPHO-
TUTHEHUYECKUX, TPOTHUBOIIOKAPHBIX U UHBIX MPABUJI, HOPMATHUBOB.

B coorBerctBum ¢ m. 5 cr. 119 3K P® He nomyckaercs pasnen,
nepepacpeeieHue WIK BbIJIEN 3€MENbHBIX YYAaCTKOB, €CIU COXPAHSEMbIE B
OTHOILIEHUH 00pPa3yeMbIX 3eMEIbHbBIX YU4ACTKOB 00OpeMeHEHHUs (OrpaHUYCHUS) HE
MO3BOJIIIOT MCIOJIb30BaTh yYKa3aHHbIC 3€MEJIbHbIC YYaCTKH B COOTBETCTBUU C
pa3peIleHHBIM UCTI0JIb30BAHUEM.

CynoMm mepBOMl MHCTAHIIMU YCTAHOBJIEHO, YTO JIMHUS AJEKTponepeaayu
MOCTPOCHA HA OCHOBAHUM TEXHUYECKUX YCIOBUI U MPUHATA B MPOMBIIIJICHHYIO
skcruryatanuio B 2006 rogy. Tpacca mpoxXOoxkAEHHS JIMHUU SIIEKTPOIEpEIadn
corjacoBaHa. B mepuoj cTpouTenbcTBa M BBOJIa B OKCILIyaTallMi0 OOBEKTA
Tpacca MPOXOXKICHUS JIMHUM AJIEKTPONEpPEaayd HE 3aTparuBajlia MpaB JPYTUX
JUI, TIOCKOJbKY MPOXOJWJIa B ToJie. BbinelieHHe 3eMENbHBIX YYaCTKOB Ha
JAHHOW TEPPUTOPHM AJAMUHHUCTpALUS palioOHa MPOU3BOAMIA HAMHOIO IO3XKE.
3eMeNbHBIA Yy4acTOK, MPUHAJISKAIINA UCTILY, ObLT BBIJIEJIECH C 0OpEMEHEHUEM
(ycTaHOBJIEHA OXpaHHAs 30HA YK€ CYIIECTBYIONIEH JTUHUU AJICKTPOIEepeaun ), a
BIIOCJICJICTBUY MPUOOPETEH UCTIIOM 10 JJOTOBOPY KYIUTU-TIPOIAKH.

[TepBoHauanbHO OXpaHHas 30Ha BBICOKOBOJIbTHOM JUHUA
AJIEKTpoNepeaur CoCTaBisia MeHee 1/7 oT oOmed Momaan CHOPHOIO
3€MEJIBHOTO yYacTKa, KOTOPBIA BIOCIEJACTBUM MCTIIOM CaMOCTOSITEIHHO
pazgeneH Ha ABa ydactka. OZHOMY M3 HHUX MNPHUCBOCH HOBBIA KaJaCTPOBBIN
HOMEpP M HOBBIN apec, B CBS3U C YEM OXpaHHAas 30Ha BBICOKOBOJIbTHOW JIMHUU
AJIEKTpoNepeaul COCTaBuia Y4 OT OOIIeW IUIonaau BHOBb OOpPa30BAHHOIO
3€MEIBHOTO y4acTKa.

OTtka3biBasi B yJIOBJIETBOpeHUHU TpeOoBanuii T., cya mepBod MHCTaHIUU
MCXOJWII U3 TOTO, YTO BEICOKOBOJIbTHASI JIMHUS SBJISIETCS HEOTHEMIIEMOU YaCThIO
npuHaexamnero E. o0bekrta «lIpuaopoXHBIT KOMIUIEKC...», KOTOPBIM
MOCTPOEH Ha OCHOBAaHWU PA3PEIICHUI HA CTPOUTENIBCTBO, BBIAAHHBIX
aIMUHUCTPAIIME MYHUIUIAILHOTO oOpa3oBaHust B Topsake cr. Sl
['panoctpoutenbHoro koaekca Poccuiickoit @enepauuu (nanee — ['pK PD), u
BBEJCH B OKCIUTyaTallMl0 Ha OCHOBAHMM pa3pelleHUs] Ha BBOJ OOBEKTa B
AKCIUTyaTalMio, M CO3/aHa Il OOCIyXKHMBaHUSI OCHOBHOTO OOBEKTa
(IpUAOPOXKHOTO CEpBUCA), HE MpEIHA3HAUYCHA MJI DJIEKTPOCHAOKEHHS WHBIX
T, B CBsi3U ¢ 4eM oHa B cuiy cT. 135 I'K PO, n. 3 4. 17 ct. 51 I'pK PD
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ABJIIETCSI OOBEKTOM BCIIOMOTATEIbHOTO Ha3HA4YEHMs], BblJauya pa3pellieHus Ha
CTPOHUTEIHCTBO KOTOPOTO HE TpeOyeTcsi M KOTOPBIi CleayeT Cyib0e OCHOBHOTO
OoO0BEKTa.

B coorBerctBum ¢ m. 5 4. 17 cr. 51 I'pK P® Bemaua paspemenus Ha
CTPOUTEIBCTBO HE TpeOyeTcs B Cilyyae, €ClId B COOTBETCTBHHM C JaHHBIM
KOJIEKCOM, 3aKOHOJATEIhLCTBOM CyOBeKTOB Poccmiickoit dDepepammum o
IrpaiOCTPOUTEIBHON EATENBHOCTH IOIYYEHHs PA3PELICHUS] HA CTPOUTEIBCTBO
He TpedyeTcs.

B coorBerctBum ¢ 4. 4 cr. 36 ['pagoCTpOUTENBHOrO KOAEKCa
Kpacnomapckoro kpasi He TpeOyeTcs MolydeHUE pa3pellieHnst Ha CTPOUTEIbCTBO
OOBEKTOB KAMMUTAILHOTO CTPOUTENBCTBA, CTPOSIIUXCA B IENIAX HCHOJHEHUS
JIOTOBOpa 00  OCYILECTBICHUM TEXHOJOTMYECKOTO MPUCOCAUHEHHUS K
AIEKTPUYECKUM CETSIM KJIACCOM HampsbkeHus: A0 20 KB BKIIIOUHMTENBHO, €CIIH
paccTosTHUE OT TPaHMIl y4acTKa 3asgBUTENSI 7O OOBEKTOB DJIEKTPOCETEBOTO
XO035MCTBA  HEOOXOAMMOrO  3asBUTENIO0  KJacca  HaANpsDKEHUS  CETEBOM
OpraHu3alliy, B KOTOPYIO MOJIaHa 3asBKa, cocTaBiisieT He Oosiee 300 M B ropogax
U TIOCeJIKax ropojckoro tumna u He 6osiee S00 M B CEIbCKOM MECTHOCTH.

OTMmeHss penieHre cyia NepBOM MHCTAHIIUKM W MPUHUMAs 10 ATy HOBOE
pemienre 00 ynoBieTBopeHMH Hcka T., o Bo3noxeHun Ha E. oOsg3aHHOCTH
YCTPAHUTh MPENSATCTBUAS B TOJB30BAHUM 3EMEJIBHBIM YYaCTKOM MYTEM
JIEMOHTAXa 3a CBOU CYET OMOPHI JIMHUHU JIEKTPOIIEPENauu, Cy 1 aneUIsIHHOHHON
WHCTAaHIIMM TPUBEJICHHBIX TOJOKEHUM 3akoHa cyObekta Poccuiickoit
Qenepanii HE y4el M MCXOAWJI M3 TOrO, 4YTO 3€MEJIbHBIA YYacCTOK IOJ
BO3BEJICHUE BBICOKOBOJIBTHOM JIMHUU OTBETYMKY HE BBIACISIICS, JTaHHBIN
JUHENHBI OO0BEKT B HapylieHHe TpeOOBaHUW M. 2 TOCTAaHOBJICHUS
[IpaButensctBa Poccuiickoii ®enepauun Ne 486 ot 11 aBrycra 2003 r.
pPACIIOJIOKEH Ha 3EMEJIbHOM YYacTKe, OTBEICHHOM JUIsi WHIWBUAYAJIBHOTO
YKUJIOTO CTPOUTENHCTBA, @ HE HA 000COOJIEHHOM 3€MEJIbHOM Y4YacTKe, OXpaHHas
30Ha O0BEKTa BIIEKTPOCETEBOI0 XO3siiCTBAa B HapylleHue TpeOoBanuil I[TpaBun
YCTAaHOBJICHHSI OXPAHHBIX 30H OOBEKTOB 3JIEKTPOCETEBOI0 XO34MCTBA U OCOOBIX
YCJIOBUM HMCHOJIb30BAHUS 3€MEJBHBIX YYaCTKOB, PAaCIOJIOKEHHBIX B TPaHUIAX
TaKuX 30H, YTBEPKICHHBIX ITOoCcTaHOBIeHHEM [IpaBurenscTBa Poccuiickoit
Oeneparun ot 24 depans 2009 1. Ne 160, He ycraHaBIMBajlach, YTO BJICUET
HapymieHue mpas T., kak cOOCTBEHHMKA 36MEJIbHOTO Y4acTKa.

Cynebnas koJjulerus 1O TrpaxkaaHckum Jnenam  BepxoBnoro Cypa
Poccuiickon @enepanuu Mpr3Haia BbIBOAbI Cyla ane/UIILMOHHON MHCTAaHLMHU
OCHOBAaHHBIMH Ha HENPaBWJIbHOM MPUMEHEHUH HOPM MaTepUalbHOTO U
polleccyaabHOro TpaBa 0e3 ydera OOCTOSTENhCTB, UMCIOIIUX 3HAYCHHE IS
MPAaBUJILHOTO Pa3pelICHUs CIopa.

CynoM mepBOMl MHCTaHIIMM YyCTaHOBJEHO, 4To T. 0€3 mnoJydeHus
pa3penieHusi BO3BeJeH OOBEKT KAMUTAIBHOIO CTPOUTENbCTBA, HE OTBEYAIOUIUI
LIEJIEBOMY HA3HAYEHUIO 3€MEJBHOIO yYacTKa, B CBA3U C YE€M B OTHOIIEHUU T.
MPOKYypaTypol BBIHECEHO TMpeJCTaBiIeHUE 00 YCTpaHEHUM HapyIICHUM
3eMEeJIbHOTO U TPaJlOCTPOUTENBHOTO 3aKOHOAATENLCTBA U BO30YKIEHBI Aesa 00
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aMUHUCTPATUBHBIX IIPAaBOHAPYLICHUAX, a TAaK)KE€ MECTHOM aJIMHMHHMCTpaLUEH
IIOJAHO B CyJl HCKOBOE 3asIBJICHHE O CHOCE CAMOBOJIBHBIX ITOCTPOEK.

B cootBerctBun co ct. 222 I'K P® (B penmakuuu, AeicTByromeil Ha
MOMEHT  BO3HHMKHOBEHHUS  CIOPHBIX  IPABOOTHOIIEHHWH)  CaMOBOJIbHOM
IIOCTPOMKOM SIBJISIETCS KUJIOM JOM, IPYyTrO€ CTPOEHHUE, COOPYKEHHE WIM HHOE
HEJBU)KMMOE HMYILECTBO, CO3/JaHHOE HA 3€MEIBHOM YYacCTKE, HE OTBEICHHOM
JUISL 3TUX LEJNeW B MOPSAKE, YCTAHOBICHHOM 3aKOHOM M MHBIMH IPABOBBIMH
aKTaMu, JIMOO co3/laHHOE O€3 MOJY4YEeHMs] Ha 3TO HEOOXOJUMBIX pPa3pelIeHUi
WIM C CYLIECTBEHHBIM HApYyLIICHUEM TIPaJOCTPOUTEIBHBIX U CTPOMTEIBHBIX
HOPM U mpaBu (1. 1).

JIuuo, OCyIecTBUBLIEE CaMOBOJIBHYIO IOCTPOIKY, HE NMpUOOpETaeT Ha
Hee mpaBo coOcTBeHHOcTH. OHO HE BIPABE PACIOPSKATHCA MOCTPOMKOM —
IpoJlaBaTh, JapuTh, CIaBaTb B apeHJy, COBEpLIaTb JpPYyrue CHCIKH.
CaMoBoOJIbHAs TIOCTPOIKA MOAJIEKHUT CHOCY OCYIIECTBUBIIMM €€ JIMLIOM JIMOO0 3a
€ro CUeT, KpOME CJIy4aeB, MPEAYCMOTPEHHBIX M. 3 HA3BAHHOW BBIIIE CTaThbU
(. 2).

Crateet 130 'K P® ycraHOBIEHO, YTO K HEABM>KMMBIM BeEllaM
(HEeIBM>KMMOE HMMYILECTBO, HEABUKMUMOCTb) OTHOCSTCS 3€MENbHBIE YYaCTKH,
YY4aCTKH HEOp M BCE, YTO MPOYHO CBS3aHO C 3€MJIEH, TO €CTb OOBEKTHI,
NepeMeNIeHHe KOTOpbIX 0e3 HecopazMepHOro ymepda HX Ha3HAYEHUIO
HEBO3MOXKHO, B TOM YHCJIE 3/1aHHUS, COOPYKEHHUS, OOBEKThl HE3aBEPILIEHHOTO
CTpouTenbCTBA. K HEABMKMMBIM BEIIaM OTHOCATCSA TAaKXKe IOJJIEKAIIHE
rOCYJapCTBEHHOM PETUCTpAallMM  BO3AYILIHBIE M  MOpPCKHE Cyna, Cyla
BHYTPEHHEIO IUIaBaHMs, KOCMHUYECKHE OOBEKTbl. 3aKOHOM K HEIBHKHUMBIM
BEIIaM MOXET ObITb OTHECEHO U MHOE UMYILECTBO (II. 1).

Bemn, He oTHOcAIMECS K HEABMKUMOCTH, BKJIIOYAsl JEHBI'M M LICHHBIC
OyMaru, MpPU3HAIOTCS [BMXKMMBIM HMMYIIECTBOM. Perucrpauus npaB Ha
JBIDKMMBIE BEIU HE TpeOyeTcs, KpoMe CIydaeB, YKa3aHHBIX B 3aKOHE (II. 2).

Cornacno 1. 29 nocranosinenus [Inenyma Bepxosaoro Cyna Poccniickon
®enepauun Ne 10, I[lnenyma Beiciiero ApoOutpaxnoro Cyna Poccuiickoit
@enepaun Ne 22 ot 29 ampens 2010 r. «O HEKOTOpPBIX BOmIpoOcax,
BO3HMKAIOIIMX B CYJ€OHOW MpaKTUKE MPU Pa3pelIeHUH CIIOPOB, CBSI3aHHBIX C
3aIMTON MpaBa COOCTBEHHOCTH U JPYTUX BEIIHBIX MpaB» MOJIOKEHUS CT. 222
'K P® He pacnpoCTpaHsOTCS Ha OTHOLICHHUS, CBS3aHHBIE C CO3JaHUEM
CaMOBOJIbHO  BO3BEJICHHBIX OOBEKTOB, HE SBIAIOMIUXCS  HEIBUKUMBIM
VUMYILIECTBOM, a  TaKke Ha  MEpEIUIaHUPOBKY, IIEPEyCTPOUCTBO
(mepeoOopynoBaHUE) HEABMKMMOIO HMMYIIECTBA, B PE3yJbTaTe KOTOPBIX HE
CO3/1aH HOBBI OOBEKT HEABMXKMMOCTH. JIMila, mMpaBo COOCTBEHHOCTH WJIH
3aKOHHO€ BIIQJICHHE KOTOPBIX HapyLIaeTcsl COXpPaHEHHEM TaKuX OOBEKTOB,
MOTYT OOpaTHThCS B CyJd C HCKOM OO0 YCTpaHEHUM HapylIeHUs IpaBa, HE
coeluHeHHoro ¢ JumenueM BiaaeHus (cr. 304 I'K P®). B ciuyuasx, kornma
CaMOBOJIbHO BO3BEJCHHBI OOBEKT, HE SIBISIOIIUMNCA HOBBIM OOBEKTOM WU
HEJIB>)KUMBIM HMMYILIECTBOM, CO3HAET Yrpo3y JKU3HU U 300POBBI0 TPAXKIAH,
3aMHTEPECOBAHHBIE JMIIA BOpaBe Ha ocHoBaHuu 1. 1 crt. 1065 I'K POD
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o0OpaTUThCS B CyJl C MCKOM O 3allpelIeHUH JEATEeTbHOCTH IO 3KCIUTyaTalluu
TAHHOT'O OOBEKTA.

N3 npuBeeHHBIX MPaBOBBIX HOPM U Pa3bsICHEHUS IUICHYMOB CIIEIYET,
YTO OTHECEHHE TOTO WJIM MHOTO OOBEKTa K HEABMKUMOMY WIH IBHKUMOMY
UMYIIECTBY OOYCIIOBIIMBACT W CIOCOO 3alIUTHI MpaBa, KOTOPOE MOXKET OBITH
HapyIIeHO BO3BEICHUEM TaKOTO OOBEKTA.

[Ipuaumas pemieHrne 00 OTKa3e B YIOBJICTBOPCHHUH 3aSBICHHBIX HCTIIOM
TpeOOBaHMM, Cyl NEpPBOM WHCTAHIMU MCXOAWJI M3 TOrO, YTO OINOpa JUHUU
aJIeKTporiepeaayd, ¢ TpeOoBaHHEM O CHoce Kotopod obOpartwics T., sBusercs
yacThlo 00BbekTa «IIpuAOpOKHBIN KOMIUIEKC...», MpaBO COOCTBEHHOCTH Ha
KOTOPBIM 3apErHCTPUPOBAHO B €IMHOM T'OCYJAapCTBEHHOM pEECTpe IpaB Ha
HEJIBH>)KMMOE UMYIIIECTBO U CAEIOK C HUM 3a E.

CamMOBOJIBHOM TTOCTPOMKOM SIBISIETCS 3JaHUE, COOPYKEHHE WU JIPYroe
CTPOCHHE, BO3BEJICHHBIC, CO3JaHHbBIE HA 3€MEJIIBHOM  Yy4YacTKe, He
MPEJOCTaBICHHOM B YCTaHOBJEHHOM IMOPSJAKE, WJIM HA 3€MEIbHOM YYacTKe,
Pa3peIlIeHHOE HCIOJIb30BaHNE KOTOPOTO HE JIOMYCKAET CTPOUTEIHCTBA HAa HEM
JAHHOTO OOBEKTa, JUOO0 BO3BEACHHBIC, CO3/laHHbIC 0€3 MOJy4YeHHUS Ha 3TO
HEOOXOJMMBIX pa3pelieHU WIM C HapylUIeHHEM TPalOCTPOUTENBHBIX H
CTPOUTENBHBIX HOpM U TipaBui (1. 1 c1. 222 'K P®).

[To cmbICily TpUBEAEHHOW MPABOBOM HOPMBI, CAMOBOJIBHON MOCTPOMKOM
MOKET OBITh MPU3HAH UCKITIOYUTEIHHO 00BEKT HEABMKUMOCTH.

B cuny n. 1 ct. 133 'K PO Benip, pazzien KOTOpoil B HAaType HEBO3MOKEH
0e3 paspyllieHusi, MOBPEXKJEHUS BEIIM WIM HM3MEHEHHS €€ Ha3HAuYeHUs U
KOTOpasi BBICTYIAET B O00OpPOTE KaK €IMHBbIA OOBEKT BEUIHBIX MPaB, SIBISETCS
HEJIETTMMOM BEIlIbIO U B TOM CIIy4ae, €CJIM OHA UMEET COCTABHBIC YACTH.

Cornacvo m. 11 cr. 1 I'pK P® kpacHble NUHUKM — JIMHUH, KOTOPBIE
0003HAYaI0T CYIIECTBYIONINE, TIIaHUPYEeMbIe (M3MEHsIEMbIE, BHOBL 00pa3yeMbie)
TPAHUIIBI TEPPUTOPUIN OOIIETO MOJB30BAHUS, TPAHULIBI 3€METIbHBIX YYaCTKOB, Ha
KOTOPBIX PACIOJIOAKEHBI JIMHUM SJIEKTpoIiepeiauu, JIUHUM CBSI3U (B TOM YHCIIC
JMHENHO-Ka0eIbHbIE COOPYKEHHUSI), TPYOONpPOBOAbI, aBTOMOOUIIbHBIE TOPOTH,
YKEJIE3HOIOPOKHBIC TMHUU U JIPYTHE NMOJOOHBIE COOPYKEHHUS.

[To cmbIcily TpUBEAECHHOM MPAaBOBOM HOPMBI, MO IMHEWHBIMU 00BEKTAMU
B TIOJIOKEHUSIX TPaIOCTPOUTENHHOTO 3aKOHOJIATENIbCTBA MOHUMAIOTCS JIMHUU
AJIEKTpOIiepeaun, JIMHUM CBsi3M (B TOM  YHCIE JIMHEWHO-KaOelbHbIE
COOPY)KCHHS), TPyOONPOBOJIBI, aBTOMOOMIIBHBIC JOPOTH, KEJIE3HOJIOPOKHBIC
JIMHUY U IPyTUE TTOJA00HBIE COOPYKEHUS.

Takum oOpa3zoMm, TUHUS DJIEKTPONEpEIayu MPEACTABISET COO0N €IMUHbIN
JMHENHBIN O0OBEKT U BBICTYNAET KaK €IUHBIN OOBEKT BEIIHBIX TIPAB, €€ Pa3zei B
HAType HEBO3MOKEH 0€3 M3MEHEHHUS €€ Ha3HAUCHUS, B CBSI3U C YeM TaKas JIMHUS
MPEACTaBIACT CO00M HEACIMMYIO BElllb, OTJEIbHBIE COCTABHBIC YaCTH KOTOPOM
(B YacTHOCTH, OMNOPbI) HE SBIAIOTCA CAMOCTOSITENbHBIMU  OOBEKTAMU
HEJIBHOKMMOCTH.

Cornmacio cr. 1331 T'K P® HeaBmkumMoON BelIbIO, YYacCTBYIOIIEH B
000poTe Kak €AUHBIM OOBEKT, MOXKET SIBISATHCS €JAUHBIM HEABHKUMBIN
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KOMIIJIEKC — COBOKYMHOCTh OOBEAMHEHHBIX E€IUHBIM Ha3HAYEHUEM 3JaHH,
COOPY)KEHHWU ¥ WHBIX BEIIeH, HEPa3phIBHO CBS3aHHBIX (U3UYECKU WA
TEXHOJIOTHYECKH, B TOM YHCJIC JIMHCHHBIX 0OBEKTOB (KEJIE3HBIC JOPOTH, JIMHUH
AeKTponepeaadu, TpyOONnpoBOJbI U JPYTUE), TUOO0 PACIOIOKEHHBIX HA OJTHOM
3€MEJIbHOM YYacTKe, €CIIM B €JUHOM TOCYJapCTBEHHOM pEECTpe NpaB Ha
HEJIBIDKMMOE  HMMYIIECTBO  3apPErMCTPUPOBAHO TMPAaBO COOCTBEHHOCTH HAa
COBOKYITHOCTh YKa3aHHBIX OOBEKTOB B IIEJIOM KaK Ha OJAHY HEJABMKUMYIO BEIIlb.
K eauHpIM HEIBMKUMBIM KOMIUIEKCAM IMPUMEHSIOTCS MPAaBWIA O HEAEIUMBIX
BEIAX.

N3 mnpuBeneHHBIX NPaBOBBIX HOPM CIEAYET, YTO COCTaBHAas YacTh
€IMHOTO HEJBIKUMOI'0 KOMILJIEKCA HE SIBIISIETCS CaMOCTOSITEIbHBIM OOBEKTOM
HEJBUKUMOCTH M HE MOXKET UMETh CAMOCTOATENIbHYIO IOPUUYECKYIO CYIbOY.

Takum 00pa3om, cocTaBHasl 4acTh €IMHOTO HEABUKUMOTO KOMIUIEKCA HE
MOKET OBITh MPU3HAHA CAMOBOJILHON MTOCTPOIKOM.

IIpuns k BBIBOJY O HaApYIICHUWH TMpPaB MCTIA KaK COOCTBEHHUKA
3€MEJIBHOTO YyYacTKa, OTBEAECHHOIO JJisi WHAWUBUIYATBHOTO >KUJIUIIHOIO
CTPOUTENICTBA, PACTIONOKEHUEM HA TAHHOM 3€MEJIbHOM y4YacTKE OMOpPhI JTUHUU
anekTponepeaadn (xKeae300€TOHHOTO CToJI0a), CY/l aneUISIIIMOHHON MHCTAHIIUH
HE Yy4eJ, YTO >KEJIE300€TOHHBIM CTOJIO caM Mo cebe He SABISIETCAS O0BEKTOM
HEJIBIDKMMOTO MMYIIECTBA, MOCKOJILKY HE 00J1alaeT HEepa3pbhIBHOU CBA3BIO C
3eMJIel, U BOIMPOC O BO3MOYKHOCTH IIEPEHOCA JTAHHOW OINOpBI 3a MPEIebl
3€MEJIbHOTO y4YacTKa MCTIa 0e3 yTpaThl TEXHUYECKUX XaApPaKTEPUCTUK JIMHUHU
AJIEKTPOIIEpEAauy B 1IETIOM HE 00CY UL

Bmecte ¢ TeM BBISICHEHHE MAaHHOTO BOIPOCA HMMEET CYIIECTBEHHOE
3HAQUEHUE i1 MPABWIBHOTO PAa3pENICHUs] BO3HUKILIETO CHOpa, MOCKOIBKY
JEMOHTaX YacTH JHMHEHHOro O0OBEeKTa HSHEPrOCHAOKEHHS MOXKET IOBJICYb
yTpaTy (YHKIMOHAIBHOCTH JIMHUM DJEKTpoIepenauyn, KOTopas B IE€JIOM
O00OBEKTOM CaMOBOJILHOTO CTPOUTENIbCTBA HE TMpU3HAHA, M, KaK CJEACTBUE,
HapyllIeHUEe TMpaB U OXPaHSIEMbIX 3aKOHHOM HHTepecoB E. kak cOOCTBEHHMKa
o0beKTa  HEIBWXUMOCTH  «IIpuUIOpOXKHBI  KOMIUIEKC...», 3aKOHHOCTH
BO3BEICHMS KOTOPOTO CTOPOHAMHU MO ANy MOJ COMHEHHUE HE CTaBUJIACh.

[Ipu ykazaHHBIX OOCTOATENBCTBAX [JIsi MPABUILHOTO pa3pelieHus aena
Cylly amneuUIIIMOHHON WHCTAaHLIUM HaJJIekKalo YCTAaHOBUTH OOCTOSITEILCTBA,
MMEIOUIME CYIIECTBEHHOE 3HAYEHUE, a UMEHHO: SBJISETCA JIU CAMOCTOATEIIbHBIM
O0OBEKTOM Ofopa JWHUW DJJIEKTPONEpeauynd WIA OHa JUIIb DJIEMEHT JIMHHUH
JIEKTpOIIepeaud Kak JIMHEHMHOro OOBeKTa (EIMHOTO CaMOCTOSITEIHHOTO
00BEKTa HEIBIKUMOCTH) U SIBIAIOTCS JIM JIMHEWHBIH OOBEKT (JIMHUSA
aekTporiepenadn) M 00beKT «lIpUIOpOXKHBIM KOMIUIEKC ...» E€IUHBIM
HEABM>KUMBIM KOMIUIEKCOM, TOCKOJIbKY CaMOBOJIBHON MOCTPOMKOM MOXKET OBbITH
MPU3HAH TOJBKO CaMOCTOSITEIbHBIN 00BEKT HEJIBUKUMOCTH.

be3 ycTaHOBiIeHHMS W OIIEHKM YKa3aHHBIX BBIIIE OOCTOSATENLCTB Jeia
BBIHECEHHOE CYIOM aleJUIAIIMOHHON WHCTAHITUU PEIICHUE O JIEMOHTAaXXE OIMOPbI
JIMHUHU DJIEKTPOIIepeIayuu SBJISICTCS HE3aKOHHBIM.
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Ha ocHoBanuu wusnoxxeHHoro CyneOHas KOJUIETHSl IO TPaKIaHCKUM
nenam BepxoBHoro Cyna Poccuiickoit denepanyii OTMEHUIA COCTOSABILIEECS 110
JeNTy aneJuIIMOHHOE ONPEEICHUE U HAllPaBWiIa JIeJI0 HA HOBOE pacCMOTPEHUE
B CY/Jl aneJUSIIUOHHOW MHCTAHIWH.

Onpeodenenue Ne 18-KI'16-61

2. Beiges mpoim B HaType OAHMM M3 COOCTBEHHHKOB 3e€MeJIHLHOIO
y4acTKa BO3MOKE€H TOJBKO B TOM cJyYyae, ecJid Bce oOpazyeMble NpH
BbIJeJIe 3eMeJIbHbIEe YYACTKH MMEIT IUIOMaAb He MeHee YCTAHOBJIEHHBIX
npeaeJbHbIX MHHHUMAJILHBIX pa3MepoB 3eMeJIbHBIX YUYaCTKOB
COOTBETCTBYIOIIEr0  I€JIEBOr0  HAa3HAYEeHHs] M BHAA  IeJeBOr0
HCII0JIb30BAHMS.

M. o6parunace B cyn ¢ uckoM k KA. u KJL o Bbigene noma u
36MEJIBHOTO  y4YacTKa, [MPUHAIJEKAIEr0o Ha TMpaBe oOmEeld J0JIeBOM
COOCTBEHHOCTH.

Hck o6ocHOBaH TeM, yTo M. Ha npaBe cOOCTBEHHOCTH MPUHAIIEKUT 2/3
JIOJIH KUAJIOTO JIOMa M 3€MEJIbHOTO Y4acTKa, pacrojioKeHHbIX B Boarorpaackoi
obmactu. OOmias miIom@asr J0OMa COTJIACHO TeXHWu4eckoMy macnopty BTU
cocramsier 70,1 kB.M, IIOHmaAL 3eMelbHOro yyactka — 506 KB.M.
Cob6cTtBennukoM 1/3 gonu ykazanHoro umyiiectBa siBisuiack K.K., ymepinas B
nekabpe 2012 rona. Hacnenankom K.K. sBisercs KA.

K.A. obpatunace B cy/1 cO BCTPEUYHBIM UCKOM K M., B KOTOpOM Mpocuiia
pa3deinuTh BBINIEYKA3aHHbIC JKWJIOM JIOM M 3€MEJbHBIM y4acTOK IO
MPEJIOKEHHOMY €10 BApUAHTY.

PemienneM cyna, oOCTaBJIE€HHBIM ©O€3 U3MEHEHHUs aNeJUISIHOHHBIM
ompelesieHueM, TPOM3BEACH pasliesl JoMa M 3€MeNbHOTO YyyacTka. B
coOCTBEHHOCTb M. CyJl BBIJIEIWI 3eMEbHbIN yuacToK miomaasio 337,3 kB.M, B
cooctBeHHOCTHh K.A. — 168,7 KB.M.

VY 1oBneTBOpsiE MCK O BBIJEIE 3€MEJIBHOTO Y4YacTKa, CyJ HCXOIWI U3
(aKTUYECKH CJIOXKMBIIETOCsl TOPSAKAa TOJIb30BaHUS CIOPHBIM JIOMOM U
3eMEJIbHBIM YYaCTKOM, KOTOPBIA TMpeJrosiarajl BbIICICHUE COOCTBEHHUKAM
yacTel loMa M 3€MENIbHOTO ydacTka 0e3 OTCTYIUIEHUs OT pa3Mepa Jojeil B
npaBe COOCTBEHHOCTH CTOPOH Ha JIOMOBJIQ/ICHUE U 3€MEJIbHBIN y4acTOK.

Cynebnas koJjulerus 1O TrpaxkaaHckum Jnenam  BepxoBnoro Cyga
Poccuiickonn ®@enepanu ¢ BBIBOJOM CyJla HE COTJIACWIACh IO CICAYIOIIUM
OCHOBAHUSIM.

3eMeNnbHBIC  yYacTKH  00pa3yloTcsi mpu  paszzene, OOBheIUHEHUH,
nepepacrnpeielieHud  3eMENIbHBIX YYacTKOB WJIM BBIJIEJIE W3 3€MEJIbHBIX
Y4acCTKOB, a TakXe U3 3€Mejlb, HaxOMISIIMXCS B TOCYIJapCTBEHHOW WIH
MYHHIUIATbHOI cobetBernocTH (1. 1 cr. 117 3emenbHoro koaexca Poccuiickoit
deneparun).
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Cormacuo mm. 1 u 2 cr. 11° 3eMensHOro kojziekca Poccuiickoit @eaepanun
(manee — 3K P®) BbI1ed 36MENBHOTO y4acTKa OCYIIECTBIISIETCS B CIy4Yae BbIAEIA
JOJIM WU JOJIed U3 3€MEJBbHOTO Yy4yacTKa, HaxXOSAIIerocs B JI0JE€BOM
coOcTtBeHHOCTU. [Ipu BBIAENE 3E€MENBHOTO y4acTKa OOpa3yroTCs OAMH WIH
HECKOJIbKO 3€MEJIbHBIX Y4acTKOB. IIpy 3TOM 3eMeNbHBIN y4acTOK, U3 KOTOPOIro
OCYULIECTBJIEH BBIIEN, COXPAHSIETCS B HM3MEHEHHBIX TpaHHUIAX (M3MEHEHHBIN
3€MEJIbHBIN yYacTOK).

[Ipu BhIZIENIE 3€MEIBHOTO YYacTKa Y YYaCTHHUKA JI0JIEBOM COOCTBEHHOCTH,
[0 3asBJICHUI0 KOTOPOTO OCYIIECTBIISIETCS BBIAET 3€MEIBHOTO YYacTKa,
BO3HHMKAET NPAaBO COOCTBEHHOCTH Ha 00pa3yeMblid 3€MENbHBIA yYacTOK W
yYKa3aHHBIM YYaCTHHUK JOJIEBOM COOCTBEHHOCTHM YTpPAayMBAET MpPaBO JI0JEBOM
COOCTBEHHOCTH Ha HW3MEHEHHBIM 3eMeNbHBbIM y4yacToK. Jlpyrue y4acTHUKH
JI0JIEBOM COOCTBEHHOCTH COXPAHSIIOT TMPaBO JI0JIEBOM COOCTBEHHOCTH Ha
WU3MEHEHHBIA 3€MEJIbHBIN YUaCTOK C YYETOM M3MEHMBLIETOCS pa3Mepa UX J0JIeH
B IIpaBe J0JIEBOM COOCTBEHHOCTH.

B cuny m. 3 cr. 11° 3K PO 1eneBsIM Ha3HAYCHHEM H PAa3pEIICHHBIM
UCIIOJIb30BAaHUEM O0pa3yeMbIX 3E€MENIbHBIX YYaCTKOB MPHU3HAIOTCS LEIEBOE
Ha3HAUYEHUE U Pa3pelIeHHOE MCIOJb30BAaHUE 3EMENIbHBIX YYACTKOB, U3 KOTOPBIX
npu pasjaenie, oObEAUHEHUU, MEePepaclpeesieHnd WM BblIeIe 00pa3yroTcs
3eMEJIbHbIE  y4YacTKH, 3a  HCKJIIOYEHHWEM  CIIy4aeB,  YCTAaHOBJICHHBIX
benepaibHBIMU 3aKOHAMU.

B COOTBETCTBMM C 3aKOHOJATEIBLCTBOM B OTHOUIEHUH 3EMEJIbHBIX
YY4aCTKOB B 3aBUCUMOCTHM OT HX LEJIEBOTO HA3HAYEHUS W Pa3pelIEHHOIO
WCIIOJIb30BAHUSI ~ YCTAHABIMBAIOTCS UX  INPEIEIbHbIE MHUHUMAJbHBIE W
MaKCUMaJIbHbIE Pa3MepBI.

[Ipu BblAeNe BHOBb OOpa30BAHHBIE 3EMENbHBIE YYAaCTKH, COXpaHsis
L[EJIeBO€ HAa3HAYEHUE W Pa3pElICHHOE HCIOIb30BAHUE HMCXOIHOTO 3€MEIBHOIO
y4acTKa, TaKX e JOJDKHBI COOTBETCTBOBATh NPENEIbHBIM MUHUMAJIBHBIM U
MaKCUMaJIbHBIM pa3MepaM COOTBETCTBYIOIIMX 3€MENIbHBIX YYACTKOB.

CornmacHO pa3bsSICHEHUSIM, COJAEpXKAIMMCS B TI. 35 MOCTaHOBJICHUS
[Inenyma BepxosHoro Cypa Poccuiickont ®enepauun u Ilnenyma Beicmero
Apoutpaxnoro Cyna Poccuiickoit ®enepauun ot 1 urons 1996 r. Ne 6/8
«O HEKOTOpBIX BOMPOCAX, CBSI3aHHBIX C TNPUMEHEHUEM YacTh NEPBOU
I'paxxnanckoro konekca Poccuiickoit ®epepanum», B COOTBETCTBHM C M. 3
cT. 252 'K P® cyn BnpaBe oTka3aTh B UCKE YYACTHUKY J0JIEBOM COOCTBEHHOCTHU
O BBIJIEJIE €rO JIOJIM B HAType, €CIIM BBIJE] HEBO3MOXKEH 0€3 Hecopa3MepHOro
ymepba HMYIIECTBY, HaxojasmemMycs B oOmei coOocTtBeHHocTH. I[log Takum
yiepOoM cieyeT MOHMMATh HEBO3MOXKHOCTh MCHOJIb30BAaHUS MMYIIECTBA I10
LEJIEBOMY HA3HAYEHMIO, CYLIECTBEHHOE YXYIUIEHUE €ro TEXHUYECKOIro
COCTOSIHUA JIMOO CHUKEHUE MATEpUATIbHOM WM XYHOKECTBEHHOW LIEHHOCTHU
(HampuMep, KOJUICKIMS KapTHH, MOHET, OHOJIMOTEeKH), HEyJ00CTBO B
MOJIb30BAHUU U T.II.

VYKa3zaHHbIE Pa3bSICHEHUS] COOTBETCTBYIOT MOJIOKEHHSM M. 2 4. 3 cT1. 27
®epnepanbHOro 3akona ot 24 wurons 2007 r. Ne 221-®3 «O rocygapCTBEHHOM
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KaJacTpe HEIBUKMMOCTH», COIJIACHO KOTOPOMY OpraH KaJacTpOBOIO y4deTa
IPUHUMAET pelleHrne 00 OTKa3e B MOCTAHOBKE Ha yYET 3€MENIbHOTO y4acTKa B
cllydyae, eciau pasMep o0pa3yeMoro 3eMeJIbHOr0 Y4YacTKa WM 3€MENIbHOTO
y4acTKa, KOTOPbIA B pe3yjbTaTe MpeoOpa3oBaHUs COXPAHIETCS B M3MEHEHHBIX
rpaHumnax (M3MEHEHHBIH 3E€MENbHBIN YYacTOK), He OyIeT COOTBETCTBOBATH
YCTAaHOBJICHHBIM B COOTBETCTBUHU C (efepalbHBIM 3aKOHOM TPEeOOBaHUSIM K
npeaeabHbIM (MUHUMAIIBHBIM WM MAaKCUMaJIbHBIM) pa3MepaM 3eMEIbHBIX
Y4aCTKOB.

N3 u3n0XKEHHBIX HOPM TIpaBa CIEAYET, YTO BBIJEI JOJIU B HATYpPE OJHUM
U3 COOCTBEHHUKOB 3€MEJIbHOTO Y4acTKa BO3MOXEH TOJBKO B TOM cllydae, €CiH
BCce oOpa3yemble IMPH BbIJEIE 3€MENIbHbIE YYaCTKU MMEIOT IUIONIA/lb HE MEHee
MpEAEIbHBIX MUHHUMAaJIbHBIX pa3mepoB 3€MEJIbHBIX Y4aCTKOB
COOTBETCTBYIOILIETO LEJIEBOI0 HA3HAYCHHUS U BUJIA LIEJIEBOTO MCIOJIb30BAHHUS.

Cormacio m. 1 cr. 11° 3K Pd npeaenbHble  (MaKCUMAJIbHBIE U
MUHHUMAJIbHBIE) pa3Mepbl 3€MEIbHBIX YYacCTKOB, B OTHOIIEHHH KOTOPHIX B
COOTBETCTBUM C 3aKOHOAATEIbCTBOM O TIPAaJOCTPOUTEIBLHON JeATEIbHOCTH
YCTaHABJIMBAIOTCS TPAJOCTPOUTENIbHBIE PETJIAMEHThI, OMPEAEISIOTCS TaKUMH
rpajioCTPOUTEILHBIMU PErIaMEHTAMH.

B coorBerctBum ¢ m. 1 4. 1 cr. 38 I'pamocTpouTENbHOTO KOJEKCa
Poccuiickoit ®@enepanuu (nanee — ['pK P®D) npenenbHbie (MUHUMAIbHBIE U
(W) MakCUMallbHBIE) pa3Mephl 3E€MENbHBIX Y4YacTKOB U  MpeJeibHbIC
napamMeTpbl  Pa3pelIeHHOTO  CTPOUTENbCTBA, PEKOHCTPYKIUU  OOBEKTOB
KalUTAIbHOTO  CTPOMTEILCTBA MOTYT BKJIIOYaTh B ce0s TIpeleNbHbIC
(MUHUMAaJBHBIE U (MJIM) MaKCUMAJIbHBIE) pa3Mephl 3eMEIbHBIX YYaCTKOB, B TOM
YHUCJE UX IUIONIA/b.

IIpaBuia 3eMJIETIOIb30BAHUS 51 3aCTPOMKHU YTBEPKIAAKOTCSA
HOPMATUBHBIMHU MPABOBBIMU aKTaMHU OPraHOB MECTHOrO camoymnpasieHus (1. 8
cT. 1, m.3 4. 1 ct. § I'pK PD).

[Tocranosnennem Bomxkckoit ropoackoit Jlymer Bonrorpaackoit obiactu
ot 17 urons 2011 r. Ne 35/2 npunsito «I'opojckoe nmonoxeHnue 00 yCTaHOBJIEHUN
HOPM TIPEIOCTaBJICHUSI 3€MEJIbHBIX YYacTKOB Ha TEPPUTOPUHM TOPOJICKOrO
okpyra — ropox Bomxckuit» ot 29 urona 2011 r. Ne 164-BI'/l, xoTopsim
YCTAHOBJICHBl TpeJeibHbIE pa3Mepbl (MaKCUMaJIbHBIH U MHUHHMAJbHBIN)
3€MEJIbHBIX YYacCTKOB, MPEIOCTaBISIEMbIX TpakJaHaM B COOCTBEHHOCTH U3
3eMellb, HAXO/ISIIUXCS B MyHUITUTIATBHOM COOCTBEHHOCTH TOPOACKOTO OKpyTa —
ropon Bomxckuii Bonrorpaackoit o61actu u rocyjapcTBeHHasi COOCTBEHHOCTh
Ha KOTOpblE HE pa3rpaHuyeHa JUisi MWHIAUBHAYAJIbHOIO  JKWJIUILIHOIO
CTPOUTEIIbCTBA!

— IpeAeNbHbIN MUHUMAIbHBIN pa3zmep — 0,02 ra;

— IIpEeAENbHBIN MakCUMalbHbIN pa3mep — 0,2 ra.

OO6pazyeMblii 3eMebHBIA y4acTOK pa3MepoM 168,7 KB.M, BbIJICJICHHbBIN B
coOcTBeHHOCTh K. W3 HCXOIHOrO 3€MENIbHOI0 Yy4YacTKa, BbIIICyKa3aHHBIM
TpeOOBAHUSIM HE COOTBETCTBYET.
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OpHako TepeYnCIICHHBIC BHIIIE HOPMBI 3aKOHA HE OBUIM yUTEHBI CYJOM
aneJUIAIIMOHHON WHCTAHIIMU, YTO TMPHUBEIO K HEMPABUIHLHOMY IPUMEHEHUIO
HOPM MaTepHaIbHOTO MpaBa.

Onpeodenenue Nel6-KI'16-18

3. HeiictBue m. 4 ct. 252 I'K P® 0 BO3MO:KHOCTH NPUHYIUTEJILHOM
BBIILUIATHI YYACTHUKY JA0J1€BOl COOCTBEHHOCTH ACHEKHON KOMIICHCAIIUH 32
ero /10JII0 PACHPOCTPAHSACTCH KAaK HAa TpPe0OBaHHUA BbIICJISIIONIETOCS
COOCTBEHHMKA, TAK M Ha TPeOOBaAHHMS OCTAJbHBIX YYACTHUKOB O0O0IeH
10J1IeBOM COOCTBEHHOCTH NMPU KOHKPETHBIX 00CTOSATEIbCTBAX.

b. oOparunace B cya ¢ uckom Kk I'.JI. o mpu3HaHUM HOJAM OTBETYMKA B
pasmepe 7/100 B mpaBe o01Iel 10J€BOM COOCTBEHHOCTH Ha >KUJIOE IMOMEIICHUE
HE3HAYUTEIBLHON W TMPEKpalleHuUu ero IMpaBa COOCTBEHHOCTH Ha YKa3aHHYIO
JIOJII0, BO3JIOKCHHUH Ha ce0s o00s3aHHOCTH BbILIATHTH [.JI. KOMIeHcaluio,
MpU3HAHUU 3a co00il mpaBa cobcTBeHHOCTH Ha 7/100 monu KBapTUpHI, yKa3as,
YTO JIOJI0 B KBapTUpE, KoTopas coctaBisier 3,1 kB. M obOmieit miomaau u 1,9
KB.M KWJIOW ILJIOIIAJM, OTBETUUK MPUHSI B MOPSAJAKE HACIEAOBAHUS IO MpaBy
MPEACTABICHUS], CYIIECTBEHHOTO MHTEpPECa B MCIOJIb30BAHUM CBOCH JIOJM HE
HMMEET, B COJICPKAHUU U COXPAHEHUH KUJIOTO MTOMEILICHHS HE yYaCTBYET.

CyaoM yCTaHOBJIEHO, UYTO HMCTIy NMPUHAIIECKUT A0JsS B pasmepe 58/100
CIIOPHOM KBapTUphI oOmIer rmiomanpio 44,8 kB. M. OTBETUYHKY B YKa3aHHOM
KBapTUpe NpUHAANIEKUT noas B pasmepe 7/100. MupIME cOCcOOCTBEHHUKAMMU
HA3BaHHOW KBapTUpbl sABIAOTCS Tperbu Jmna — O. (21/100 momm), I'.P.
(7/100 momn), I'.1O. (7/100 mosn).

OtBeruuk I'.J[. TpeGoBaHusi O BbIAENE AOJIM HE 3asBISJI, COTJacus Ha
BBITIJIATY JCHEKHOW KOMIICHCAIlMM HE BBIpaXKall, COTJIacHO mosicHeHusiM O.
HeceT OpeMsi CoJiepaHus KBApPTUPbI COBMECTHO C HEU, IPYroro HEIABUKUMOIO
UMYIIIECTBA HE UMEET.

VYuuThiBas M3J0KEHHOE W OTKa3biBas B YAOBJICTBOPEHUU HCKOBBIX
TpeOOBaHUM, Cy/Ibl YKa3aJid, YTO TPeOOBAHMS UCTIIA HE OCHOBAaHbI HAa 3aKOHE.

CynebHast kojuterusi 1O TrpaxgaHckuMm jaenam  BepxoBHoro Cyna
Poccutiickoit @enepariu ¢ BBIBOAAMH Cy/1I€OHBIX MHCTAHIIMM HE COTJacuiIach Mo
CJIEAYIOIIUM OCHOBAHUSIM.

CornacHo n. 1 ct. 252 T'K P® umymiectBo, Haxojsmieecs B J0JICBOH
COOCTBEHHOCTH, MOET OBITh pa3lejeHO MEXIy €€ Yy4YaCTHUKaMHU TI0
COTJIAIICHUIO MEXJTy HHMH. YYacTHUK J0JICBOM COOCTBEHHOCTHU BIIPaBE
TpebOBaTh BBIZIETIA CBOCH 10JH U3 001ero umymectsa (1. 2 ct. 252 'K PD).

[Ipu HEAOCTHKEHUU yYaCTHUKAMU J0JEBON COOCTBEHHOCTH COTJIAIICHUS
0 croco0e M yCIIOBUSX pazjiesia 00IIero UMyIIeCcTBa WM BbIJIENa JOJIH OJTHOTO
W3 HUX YYacCTHUK JIOJIEBOM COOCTBEHHOCTH BIIpaB€ B CYJI€OHOM TMOPSIKE
TpeOOBaTh BhIJIeNIa B HATYPE CBOEH JI0JIM U3 00IIIEr0 UMYIIECTBA.
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Ecnu BelIen n1onau B HaType HE AOIMYCKAeTCs 3aKOHOM WJIM HEBO3MOYKEH
06e3 HecopasMepHOro ymiepba HWMYIIECTBY, HAXOIAMEMycsl B  OOIIeH
COOCTBEHHOCTH, BBIJCISIONINICA COOCTBEHHUK MMEET MPaBO Ha BBILIATY €My
CTOMMOCTH €ro JOJH JPYTMMH yYaCTHUKaMU J0JeBOW coOcTBeHHOCTH (M. 3
cT. 252 'K PD).

HecopasmepHoCTh HMMYyIIECTBA, BBIACISIEMOr0 B HAType YYacCTHUKY
JI0JIEBOM COOCTBEHHOCTHM HAa OCHOBAaHUHU yKa3aHHOM CTaTbU, €rO J0JIE€ B IMpaBe
COOCTBEHHOCTH YCTPAHSETCS BBIILJIATOM COOTBETCTBYIOLIEH MEHEKHOW CYyMMBI
WJIM MTHOUM KOMIIEHCAIIUEH.

BeimnmaTta ~ y4acTHMKY ~— J10JIeBOM ~ COOCTBEHHOCTH  OCTaJIbHBIMHU
COOCTBEHHMKAaMH KOMIIGHCAllMd BMECTO BbIJENa €ro JOJIM B HaType
JIOMyCKaeTcsi C ero corjacusi. B chmydasx, korma J1ojis COOCTBEHHHUKA
HE3HAUUTEIbHA, HE MOXET OBbITh peaJbHO BBIJEICHA M OH HE HMEET
CYIIIECTBEHHOI'0 MHTEpECa B UCIOIb30BaHUU OOIIEr0o UMYIIECTBA, Cy1 MOXET U
IpU OTCYTCTBUU COTJIaCHMsl AOTOTO COOCTBEHHHMKA 0053aTh OCTaJbHBIX
YYaCTHUKOB JI0JICBOM COOCTBEHHOCTH BBIIUIATUTH €My KommeHcauuio (m. 4
cT. 252 'K PD).

C mnonydyeHWEeM KOMIIEHCAlMM B COOTBETCTBUM C JAHHOW CTaThed
COOCTBEHHUK YTpPAayMBaeT MPaBO Ha JOJIO B 00IIeM umyiiecTBe (M. 5 cT. 252
['K PD).

N3 conepkanust npuBeaeHHbIX NoyiokeHur cT. 252 'K PO cnenyer, uro
Y4aCTHUKAM J0JIEBON COOCTBEHHOCTH MPUHAJICKUT MPABO MYTEM JOCTHKECHUS
COTJIAIIEHHs] O CIOCOOE M YCJIOBHSX pasjesia 00IIero MMyIIecTBa MM BbIela
JIOJIA OJTHOTO M3 HUX MPOU3BECTH MEXKIY COO0M pazjen o0IIero uMyIiecTBa uiu
BBIJICNT JIOJIM, a B CIydyae HEJOCTUKEHHUS TAaKOro COTJIAIIECHUS — OOpaTUTHCS B
Cy[l 3a pa3peuIeHneM BO3HHUKIIETO CIIOpa.

Jakpersia B 1. 4 cr. 252 'K P® BO3MOXHOCTH NPHUHYIWUTEIBHOU
BBIIIATHl YYACTHUKY JOJIEBOM COOCTBEHHOCTH JIE€HEKHON KOMIIEHCALIUM 32 €ro
JI0JII0, & CJIEJOBATENbHO, U YyTPaThl UM IpaBa Ha JIOJI0 B OOIIEM HMYIIECTBE,
3aKOHOJATENh MCXOJIWJ U3  HCKIIOUUTEIIBHOCTH TaKUX  CJIydaeB, HX
JOMYCTUMOCTH TOJIBKO TPU KOHKPETHBIX OOCTOSITENICTBAX W JIMIIb B TEX
npezenax, B Kakux 3T0 HEOOXOAUMO JJIsl BOCCTAaHOBJICHUSI HAPYILICHHBIX MPaB U
3aKOHHBIX HHTEPECOB APYTUX YUACTHUKOB JI0JI€BON COOCTBEHHOCTH.

b. kak y4acTHUK [07€BOM COOCTBEHHOCTHM OOpaTuiach C HCKOM K
cocobcTtBeHHUKY I'./]., TOCKOJIBKY AeHCTBUE 3aKOHOMONOXKEHHH 11. 4 ¢T. 252 'K
P® pacrnpoctpansiercs Kkak Ha TPeOOBaHUS BBIJCISIONIETOCS COOCTBEHHUKA, TaK
U Ha TpeOOBaHUS OCTAIBHBIX YYACTHUKOB O0IIIEH J10JIeBOM COOCTBEHHOCTH.

DTO0 CyJlaMH YYTEHO He OBLIIO.

OTka3biBasi B YJIOBJICTBOPECHUH 3asIBICHHBIX TPEOOBAHUH, CYy IbI UCXOIUIH
U3 TOTO, YTO Yy OTBETYMKA HMEETCS HWHTEpPeC B HCIOJIL30BaHUU OOIIEro
MMYIIECTBA, MMOCKOJIbKY OH HE 3asBJIsiI TpeOOBaHUM O BbIJIEJE 10U B CIOPHOM
UMYIIECTBE, U YTO COIJIaCHe Ha BBIJIEN JOJIU BRIpAXKEHO HE ObL10. OHAKO ATH
BBIBOJBI HE OCHOBAHBI Ha MOJIOKEeHUIX 1. 4 cT. 252 'K PO.
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Ccbuika CyOB Ha OTCYTCTBHE Yy OTBETYMKA HMHOTO HEIBUKUMOIO
uMyIlecTBa Ha teppuropun Poccuiickoit denepanuu cama no cede HE MOXKET
ABJISITECS OCHOBAHUEM JUISl OTKAa3a B UCKE.

Cynbl He yunm, uto [.J]. mpoxuBaer B Apyrom cyOwnekre Poccuiickoii
denepanyiv 1 OTHOLIEHHUM C UCTIIOM HE MOAJAEPKUBAET.

VYkazaHHble OOCTOSTENBCTBA NOATBEPKAAIOTCA MaTepuagamu Jeia,
OJTHAKO OHHU HE TMOJIyYUJIM CYJAeOHOHN OLIEHKH, Kak TOro Tpedyer 4. 4 ct. 198
['TIK PO.

He yunu cyael U TO, 4TO MHpU pEMICHHH BOIpOCa O HAJIUYUU WIIU
OTCYTCTBUU PEAIBHON 3aMHTEPECOBAHHOCTU B MCIIOJIb30BAHUU HE3HAYNUTEIbHOU
JI0JIA B OOIIIEM UMYIIIECTBE MOJJICKUT YCTAHOBICHUIO COU3MEPUMOCTh HHTEpeca
JUIA B MCIOJIb30BAaHUU OOIIEro MMYIIECTBA C TEMH HEYJT00CTBaMH, KOTOpHIE
€ro yyacTue MPUYUHUT JPYTUM (IPyromMy) COOCTBEHHUKAM.

Bompoc o TOM, wHMeer I5M YYacTHMK JI0JIEBOH COOCTBEHHOCTH
CYLIECTBEHHbII HMHTEPEC B HCIOJIb30BAHMHM OOIIEr0 MMYILECTBA, pPEIIAETCA
CyZIOM B Ka)XJJOM KOHKPETHOM CJIy4a€ Ha OCHOBAaHUU MCCJIENOBAaHUSA U OLIECHKU B
COBOKYITHOCTH IIPEICTABICHHBIX CTOPOHAMH JI0KA3aTEIbCTB,
MOATBEPKAAIOIINX, B YACTHOCTH, HYXJAEMOCTh B HCIIOJIb30BAHUU 3TOTO
UMYILIECTBA B CHJIy BO3pacTa, COCTOSHUSA 300pOBbs, NpOo(hecCHOHATBHOM
JESATEIbHOCTH, HAJIW4YMS JIETEH, JPYTrUX YJICHOB CEMBH, B TOM YHCJIE
HETPYJI0CHOCOOHBIX, U T.1. (1. 36 moctaHoBnenus [lnenyma BepxosHoro Cyna
Poccuiickoit ®enepanu No 6, Ilnenyma Beiciiero Apourtpaxuoro Cypa
Poccuiickoit @enepaunn Ne 8 ot 1 utons 1996 r. «O HekoTOpbIX BOIpOCax,
CBSI3aHHBIX C IPUMEHEHHUEM YaCTH NEPBOM [ paxkanckoro kogekca Poccuiickon
denepanyn).

[TockonbKy ATH OOCTOATENHCTBA HE YCTAHOBJICHBI W HE WCCIIECIOBAHbI
cynoMm, CyneOHas komierusi mo TrpaxaaHckuMm jenam BepxoBhoro Cyna
Poccniickont denepanuy OTMEHWIA aNEJUIILHOHHOE ONPEIEIICHUE U HAIllpaBUJIa
JIEJI0O HAa HOBOE PACCMOTPEHME B Cy/1 ANEJUIALIMOHHON NHCTAHLIAH.

Onpeoenenue Ne 46-K1°16-8

1. Pazpewenue cnopos, 6o3Hukawowux u3 00a3ameibCmeeHHbLX
OMHOWIEHUTL

4. OTBETCTBEHHOCTH 32 NPUYHHEHHE MOPAJIBLHOI0 Bpe/a Bo3Jiaraercst
HA JMIO0, NpUYMHUBIIee Bpea. /[loka3aTh 0TCyTCTBHE BUHBI B IPUYMHEHUH
MOpPAJBLHOI0 Bpeaa 00s13aH NPUYMHHUTEIb Bpeaa.

A. oOpatuics B Cyll ¢ UCKOM K 00JlacTHOMY IIeHTpY 1o 6opbde co CITU]]
u uHPeKkuroHHbIMH 3a0oneBanusiMu (nanee — CIIU-Llentp), ropoackoii
OOJBHUIIE O B3bICKAHWU KOMIIEHCALIMU MOPAJIBHOTO Bpela B pa3Mepe OJHOIO
MUJUTHOHA PYOJIeH.
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B obocHoBaHue ucka A. ykasall, YTO HaXxOJIUJICS HA JeYeHUH B OOJIbHUIIE
C IMarHo30M «IHEBMOHUs». CHan KpoBb Ha aHAIIN3, [TOCJIE YErO €ro BhIMHCAIN
u3 OONbHMIIBI, HE 3aKOHYMB JIeYeHUE U HE OOBsAcHAA mnpuyuH. COTpyIHUK
CIIN/I-IlenTpa mo TenedoHY COOOMMI, YTO MO PE3yibTaTaM aHajdnu3a KPOBH
BBISIBJICHA TOJIOKUTENbHAs peakius Ha BUY-undexnuio. B ToT ke neHp ucrei
apwics B CIIM/-LlenTp, rae mojiydusi pa3bsCHEHHUS OTHOCHTENIBHO TOrO, YTO
3apaxkeH BUY-undexnueit 6oee roaa, 1aHHbIi (akT CTABUT MO YIpo3y KU3Hb
ero OJIM3KUX POACTBEHHUKOB, B CBSI3U C YEM YK€ OTMOBECTHIIM ero xeHy. [locine
ATOr0 OBUT MPOBEJEH JIONOJHUTEIbHBIN 3a00p KpoBUM Ha BbisiBiieHne BIY-
uH(pEeKIuU, MO pe3yJbTaTaM aHalih3a KOTOoporo kakux-inubo ¢opm BUY-
nH(peKuu B KpoBH HEe ObUI0 oOHapyskeHo. Coobmienue cotpyanukamu CITN /-
[lenTpa >xeHe uCTHa O ero 3a00JIEBaHUU TPHUBEIIO K PE3KOMY YXYJIIECHUIO
MOPaJIBHOTO KJIMMATa B CEMbE U MPEKPALICHUIO CEMEUHBIX OTHOLIEHUM. Kpome
TOTO, HECMOTPSl Ha PE3yJbTaThl MOBTOPHOTO aHalIU3a, MOATBEPAUBIINE (HAKT
OLIMOKH MPH MOCTAaHOBKE JUArHO3a, JOMOW K UCTIY B €r0 OTCYTCTBHUE MPUILUIH
cotpyauuku CIIN/I-Ilentpa, cooOmMBIIME €ro OTI[y, YTO LIEJbI0 BHU3UTA
ABJISIETCA KOHTPOJIb COCTOSIHUS HCTHA, OombHOro BUY-undeknueii. PasroBop
COCTOSJICSL Ha JIECTHUYHOW IUIOLIAJKE, B PE3YyJbTaTE YEro CBHUJETEISIMU 3TOrO
ctasii cocenud. Ha mpoTseHun BCEro BpPEMEHM C MOMEHTa M3BELIEHHUS IO
teneoHy O 3a00JIeBaHUM UCTEILl UCIBITHIBAT CUJIbHBICE HPABCTBEHHBIC
CTpaJaHusl.

Paspemas crop 1no cymecrtBy, CyJ NEpBOM MHCTAHIIMU MUCXOAWII U3 TOTO,
YTO MPEACTABICHHBIMU JI0KA3aTEIbCTBAMUA HE YCTAHOBJIEHA BMHA KOHKPETHBIX
COTPYIHUKOB MEIULIUHCKUAX YUPEKICHH, HEIPaBUIbHbBIC WIn
HEKOMIIETCHTHBIE JICHCTBUS KOTOPBIX MPHUBEIU K TOCTAHOBKE OIIMOOYHOIO
JMarHo3a Mpu TPOBEIEHUWU aHanu3a KpoBW wuctia. OOcTtosrenscTBa 3abopa
KPOBU Yy HCTIIA M Yy MPOXOAMBLIErO B OOJIbHHIIE B TOT K€ NEPHUOJ] BPEMEHH
neyenue BUY-unduuupoBanHoro 0oipHOro P. UCKIIOYAIOT BO3MOXKHOCTH
MOJMEHBI KOHTEHHEPOB ¢ KpoBbio. Dakta Hamuuus B umeromemcsa B CITA/I-
[lenTpe KOHTEeliHEpe C HaANUChiO (amMuinu UcTHAa A. CBIBOPOTKHM KpPOBH,
conepxaiein BUY-undekuto, He10CTaTOYHO JIJIsi BO3JIOKEHUSI HA OTBETYMKOB
Ipa)KJaHCKO-TIPABOBOM OTBETCTBEHHOCTH 1O KOMIIEHCALIMM MOpPAJIbLHOTO Bpeaa,
MOCKOJIbKY BHUHA MEAMIIMHCKUX PaOOTHUKOB JOCTOBEPHO HE YCTaHOBJICHA, a
MEepPBOHAYAILHONM  MOCTAHOBKOW  OIIMOOYHOTO  JMarHo3a  Kakou-Im0o
dbakTHUeCKUil Bpen KU3HM WM 3[I0pPOBBIO HCTIAa NMpuyuMHeH He Obul. Ucren
IIEPEHEC HPABCTBEHHBIC CTPaJaHus B pe3yJbTaTe JTOBEACHUS JI0 HEro
uHdopMaIMUu 0 BO3MOXXHOM MPUCYTCTBUU B ero opranuzme BUY-undexium.
Opnako B cuny cr. 13 @eaepanbHoro 3akona ot 30 mapra 1995 r. Ne 38-@3
«O npenynpexaeHuu  pacrnpoctpaHeHus B Poccuiickoit  @enepanuun
3a00yieBaHus, BBI3BIBAEMOr0 BHUPYCOM HMMYyHoAeduuurta uenoBeka (BUY-
uHpexnun)» Bpau CIIM/[-Llentpa 00si3aH OB TOBECTH 10 HETO YKA3aHHYIO
uHdopmaruro. [lpu 3a6ope kpoBu 1151 mpoBeaeHusi obdcnenoBanuss Ha BUY-
MHDEKIUI0O  WCTEll  NPeAynpexaaincs O  BO3MOXKHOCTH  IOJyYEHHUS
JIO’KHOMOJIOKUTENIbHBIX U JIO)KHOOTPULIATETbHBIX PE3YIbTaTOB TECTUPOBAHUS.
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Cyn BTOpOI1 MHCTaHLIMK MOJIEPKal NO3ULIHI0 PATOHHOTO Cya.

Cynebnas koJjulerus 1O TrpaxIaHckuMm Jenam  BepxoBHoro Cypa
Poccuniickonn ®enepanuu ¢ BBIBOJAMHM CyJa aleUIIMAOHHOM WHCTAHLMM HE
COIJIaCHIIACh IO CJIETYIOIUM OCHOBAHHMSIM.

CynoM yCTaHOBIEHO, YTO MEIULMHCKUMU pPAaOOTHUKAMU OOJIbHHUIBI Y
ucTUa OBUI MpOM3BEIEH 3a00p KpPOBH, HANpPABICHHOM I IPOBEACHHUS
uccinenopanuii Ha Hanumune BUY-undpexumn B CIIN/I-Llentp. KonteitHep c
chIBOpoTKO# kpoBH, B KoTopoit CIIN/I-IlenTpom BbIsiBneHa BUY-undexuus,
ObLJT MapKUpOBaH (pamMuiInel UCTIA, OJTHAKO TOCIEAYIOIINE aHATU3bl HATUYHE Y
A. CcOOTBeTCTBYIOIIErO 3a00JieBaHUsI HE MOATBEPAWIN. OUMOOYHBIN JUArHO3
OBbLJT MOCTABJIEH UCTILY HE B PE3YJIbTATE JIOKHOTOJOKHUTEIBHOTO TECTUPOBAHMUSI,
a BCIICJICTBUE IMOCTYIUICHUSI HAa HCCIEAOBAHWE HE MPUHAIJICKAIIETO HCTILY
oOpaslia KpoBU, MAPKUPOBAHHOTO €ro haMusue.

@®aKkT NPUYNHEHUS UCTIy HPaBCTBEHHBIX CTPaJaHUN COOOILEHUEM EMY O
noctaHoBke AuarHo3a « BUY-undexuus» siBaseTCsl OUCBUIHBIM.

B cuny m. 1 cr. 1099 I'K P® ocHOBaHua W pasMep KOMIIEHCALUH
IrpaKIAHUHY MOPAJIBHOTO Bpeaa ONpPEeNEIAI0TCS MpaBUJIaMU,
IIPEAYCMOTPEHHBIMU TJ1. 59 m cT. 151 maHHOrO KOZIEKCA.

Ecnu rpaxnaHuHy UOpUYMHEH MOpaibHBIM Bpen ((u3nYecKue Wiu
HPaBCTBEHHbIE CTpaJaHusl) JCUCTBUSIMHU, HapyLIAlOUIMMU €ro JINYHbIE
HEUMYLIECTBEHHbIE @IpaBa JUOO TMOCATAIOUMMHM HAa  [PUHAJJIEKAIIUE
rpaXJaHUHY HEMaTepualbHble Ojlara, a Takke B JPYrUX Ciydasx,
IIPENYCMOTPEHHBIX 3aKOHOM, CyJ MOXET BO3JOXKHTh Ha HapyLIUTEJ
00513aHHOCTb JICHEKHOM KOMIIEHCAIuu ykazaHHoro Bpena (ct. 151 'K PO).

Crateeii 1064 TI'K P® ycraHOBIEHO, 4YTO OTBETCTBEHHOCTH 3a
IPUYMHEHHE BpEAa BO3JAraeTcsl Ha JIMLO, NPUYMHHUBLIEE BpEZ, €CIM OHO HE
JIOKQXET OTCYTCTBUE CBOEH BUHBI.

CornmacHo pa3bpSICHEHHIO, conaepkameMycas B 1. 11 mocraHoBiIeHUS
[Inenyma BepxoBHoro Cyna Poccuiickoit @enepanun ot 26 saBapst 2010 r. Ne 1
«O NpPUMEHEHHUH CyAaMH TPaXIaHCKOrO0 3aKOHOAATENIbCTBA, PETYIUPYIOLIETO
OTHOUIEHHUS! N0 0053aTeNbCTBAM BCIIEJICTBUE MPUUYMHEHUS BpEAa KU3HU WU
3I0POBBI0 TPAKJAHWHA», YCTAHOBJIEHHAs YKA3aHHOM HOPMOM Mpe3yMIILUs
BUHBI TMPUYMHUTENS BpeAa MPEIIoNaraeT, 4To JI0Ka3aTeNbCTBA OTCYTCTBHUS
CBOEI BUHBI JIOJKHBI IIPEICTABUTH CAMH OTBETUUKH.

B cuny u. 1 cr. 56 ITIK P® cropoHa npomkHa J[AoKazaTb Te
OOCTOATENbCTBA, HA KOTOpPbIE OHAa CChUJIACTCS KAaK Ha OCHOBaHHUS CBOUX
TpeOOBaHUII M BO3PAKEHUM, €CIIM WHOE HE MNPEAYCMOTPEHO (enepanbHbIM
3aKOHOM.

B coorBerctBHM € 4. 2 JaHHOM CTaThbu CyJI OIpPENEISET, KaKue
00CTOSITENICTBA MMEIOT 3HAY€HUE I JeNa, KAKOM CTOpPOHE HAUISKUT X
JTIOKa3bIBaTh, BBIHOCUT OOCTOSITENILCTBA HA OOCYXKIEHUE, JaXKe €CIIM CTOPOHBI Ha
KaKue-1100 U3 HUX HE CChUTAIUCH.

Cya anennsiuMOHHOM HMHCTAHIMM TPUIIEN K BBIBOJAY O TOM, UYTO HE
J0Ka3aHa BUHA COTpyIHUKOB OosbHMIBI uiau CIIW/I-IlenTpa, HenmpaBubHbBIC
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WM HEKOMITIETEHTHBIE IEMCTBUSI KOTOPBIX MPHUBEIH K MOCTAHOBKE OIIMOOYHOIO
JIMarHo3a, HapylIMB HOPMbI MAaTEPUATILHOIO IIpaBa U HEOOOCHOBAHHO BO3JIOKUB
00513aHHOCTH 110 JOKa3bIBAHUIO BUHBI OTBETYMKOB Ha KCTIIA.

B To ke BpeMst B cooTBeTcTBUU ¢ nojioxkeHussMu cT. 1064 'K PO umenno
Ha OTBETYMKOB JOJDKHA ObLIa OBITH BO3JIOKEHA OOS3aHHOCTH TPEIICTABHUTH
JIOKQ3aTeIbCTBA OTCYTCTBUS BUHBI MEAUIMHCKHX YUYPEKICHUN B COBEPLICHHUU
JEWCTBUH, BBIPA3UBIINXCA B MAPKUPOBKE KOHTEMHEPA C CBIBOPOTKOM KPOBH, HE
npuHaJJIeXKaIIel uctity u coaepxaiiein BUY-undexnuro, hbamMmunueit uctia.

C yuerom wmznoxeHHoro CyneOHas KOJUIETHS IO TPaKIAHCKUM JejaM
BepxosHoro Cyna Poccuiickoii ®@enepaniii OTMEHWIA COCTOSABIIEECS MO JETy
aneJyIALMOHHOE ONpPEEICHNE, HAalIpaBUB JE€JI0 Ha HOBOE PACCMOTPEHHE B CY]
aneJUIIIIMOHHON MHCTAHIIUH.

Onpeoenenue Ne 77-KI" 16-3

5. Ilpu 3akjI04YeHMHU JOTOBOPA Y4YacTHH B J0JI€EBOM CTPOMTEJIbLCTBE
3aCTPOMINMK 00513aH NPEI0CTABUTH YYACTHUKY [10JIEBOI0 CTPOUTEJIHCTBA
MOJIHYI0 [OCTOBEPHYI0 HHGPOPMALHMI0 O MOTPEOUTEJbCKHUX CBOMCTBAX H
XapPAKTePUCTUKAX KOHKPETHOI0 O0beKTa [10JIEBOI0 CTPOMUTENbCTBA H
ONMCAHUE MECTOMOJIOKEHUSI CTPOSALIErocss O0beKTa HEeABUKMMOCTH C
Y4eTOM OKPY:KAKIIeH 00CTAHOBKH, a4 TaK:Ke CBeleHHSI 0 COCTaBe W MecTe
pacmosI0KeHusi 001ero MMylnecTBa B MHOTOKBAPTHPHOM JA0Me (HAnpumep,
3JIEKTPHYECKOr0, CAHUTAPHO-TEXHNY€CKOr0, HHOT0 000Py/10BaAHUSA).

M. oOparuinack B Cyl C HCKOM K OOIIECTBY, B KOTOPOM IIpOCHJIa
BO3JIOXKUTHh HA OTBETYMKA OOS3aHHOCTh 3aMEHHUTH MOJJICKAIIMM Tiepemayde e
O0OBEKT JIOJICBOTO CTPOMTEIIBCTBA B BHUIE OJHOKOMHATHOW KBapTHUPHI Ha
PaBHO3HAYHBIN, a TAKXKE B3bICKATh KOMIICHCAITMIO MOPAIBHOTO Bpena, mrpad 3a
0TKa3 MOOpPOBOJBHO YIOBIETBOPUTH TpeOOBaHME MOTPEOUTENS] U BO3MECTHUTH
pacxo/bl Ha OTUIATy YCIIYT MPEACTaBUTES.

B oGocHoBaHmMe 3asBIEHHBIX TPEOOBAHMI MCTEI] yKa3ajia, YTO OOIIEeCTBO
IIPU 3aKJIF0YEHUN JOTOBOPA YYacTHsI B I0JI€BOM CTPOUTENBCTBE HE JJOBEIIO JI0 €€
CBeleHUs WH(POPMAIMI0 O BO3MOKHOCTH HAJUYHMs B OOBEKTE JOJIEBOTO
CTPOUTEIbCTBA  CYIIECTBEHHOTO  HEIOCTaTKa,  3aKIIOYalolerocss B
PaCHoJIOKEHUH Ta30peryysiTopHoro myHkTta mkapuoro tuma (I'PIIHI) nHa
pPACCTOSIHUM MEHEEe MeTpa OT OKHAa Ha3BaHHOTO BbIIE OOBEKTa. Mexmy Tem
Takas mHbopmalys uMmesna Obl CyIECTBEHHOE 3HAYCHHE MPU BBHIOOpPE HCTIIOM
00BEKTa JI0JICBOTO CTPOMTENBCTBA, IMOCKOJIBKY KBapTHpa pACMOJOKEeHA Ha
MEePBOM dTaK€ M BUJ W3 OKHA WMMEJ OIpEAeIsIoiee 3HAYCHHE IMPU BHIOOpPE
MECTOIIOJIOKEHNUS 00BEKTa B JKUJIOM AoMe. Kpome Toro, BBOI B 9KCILTyaTaluio
['PIIIII otHOcHUTCST K Tra3oomacHbIM  paboTaM U, pacrnojiarasich B
HETMOCPEICTBEHHON OMU30CTH OT KHJIOTO MOMEIIEHUS — TMOJ OKHOM, CO3/IaeT
OITACHOCTb JISl TIPOKUBAHUS B HEM JIFojieH. B 10OPOBOIEHOM TOPSIKE OTBETYUK
YCTPAaHHUTh HEJOCTATOK, a TAKXKE 3aMEHUTh OOBEKT JOJIEBOTO CTPOUTEILCTBA HA
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paBHO3HAYHBIM OTKazaicsa. Beupy storo M. mnosjarama, 4To JEHCTBUSMU
(Oe3neiicTBMEM) 0OIIECTBA HAPYILIEHBI €€ IpaBa MOTPeOUTeNs U el MpUYMHEH
MOpPaJIbHBIN BpE.

OTBeTYMK UCKOBBIE TPEOOBaHUS HE MPHU3HAJ, IOJIAras, 4To pa3pelieHUe
Ha BBOJ JKWJIOrO JOMa B DJKCIUTyaTallMIO, IOJIYYEHHOE B TMOPSIAKE U B
COOTBETCTBHHM €O CT. 55 I'pagoctpoutenbHoro koaekca Poccurickon denepannn
(manee — I'pK P®), nonrBepk/1aeT COOTBETCTBUE MOCTPOCHHOTO KHUJIOTO JIOMa
CTPOUTENIBHBIM HOPMaMm W TNpPaBWJIaM W WHBIM TEXHUYECKHM pErjaMeHTaM, a
TaKXe TO, YTO KAaYeCTBO JKWJIbS SIBIISIETCS MPUTOAHBIM ISl IPOKUBAHUSI B HEM
IpaXKIaH.

PemenneM cyna, oOCTaBlIEHHBIM 0€3 M3MEHEHHUs amneUIAIHMOHHBIM
OTIpEJICTICHUEM, B YJIOBIETBOPEHUU UCKOBBIX TPEOOBAaHUM OTKA3aHO.

Cynebnas koJjulerus 1o TrpaxkaaHckum Jnenam  BepxoBnoro Cyga
Poccuiickoit @enepaniid OTMEHWJIA COCTOSBIIMECS 10 JeNy CyJeOHbIe
MIOCTAHOBJICHUSI B YacTH OTKa3a B YJOBJIETBOPEHHWUM HCKAa O KOMIICHCALIMH
MOPAJIBHOTO Bp€/a, B3bICKaHUM IITpada U CyJAeOHBIX PacXoAOB M HalpaBUIIA
JIEJI0 B 3TOM 4acTy Ha HOBOE PACCMOTPEHHUE B CY/1 MEPBOM MHCTAHIUU.

Cormacno n. 1 cr. 10 3akona Poccuiickoit @enepanuu ot 7 ¢deBpans
1992 1. Ne 2300-1 «O 3amute mpaB moTpeduTenei» (maiee — 3aKOH O 3aIIATE
npaB MOTpeOuTenel) M3roTOBUTENb (KMCIONHUTENb, NpoAaBel) o0sA3aH
CBOEBPEMEHHO MPEAOCTaBIATh MOTPEOUTENI0 HEOOXOAUMYIO U JTOCTOBEPHYIO
uHdopmaImio o ToBapax (paborax, yciayrax), 00ecIeurBaronyr0 BO3MOXHOCTh
WX MPAaBWILHOTO BBIOOPA.

B 0. 2 Toif e cTaTbu COAEPKUTCA MEepPEYeHb TEX CBEACHHM, KOTOpHIE (C
y4e€TOM OCOOEHHOCTEH MPABOBOT0O CTAaTyca OT/IEIbHBIX BUIOB TOBAPOB) JOJIKHBI
B 00s3aTeJILHOM TMOPSAKE colepkaTh HH(POPMAIMIO O TOBape, TOBOJUMYIO
W3TOTOBUTEIIEM (MCTIOJHUTENIEM, POJAABIIOM) JI0 OTPEOUTEIIS.

B cootrBerctBumu ¢ m. 3 ct. 10 3akoHa o 3ammTe MpaB MOTpeOUTENS
uHpopMarus, IpeayCMOTPEeHHAs I. 2 JaHHOW CTaThbH, JTOBOJUTCS /10 CBEACHUS
noTpeduTenel B TEXHMYECKOW JOKYMEHTALMM, NpPWJIAaraéMoil K ToBapam
(pabotam, yciayram), Ha OSTHUKETKaX, MapKUPOBKOW WM HMHBIM CIIOCOOOM,
MPUHATBHIM JJIsl OTNIENbHBIX BUJOB TOBapoB (paloT, ycnyr); uHdopmaius 00
00s3aTEIbHOM MOATBEPKICHUH COOTBETCTBUSL TOBAPOB MPEACTABISIETCS B
MOPSIJIKE U CTIOCOOaMH, KOTOPBIE YCTAaHOBJICHBI 3aKOHOJATEIHCTBOM Poccuiickoit
denepanu 0 TEXHUYECKOM PETYJIUPOBAHUU, M BKIIOUAET B CeOsl CBEACHUS O
HOMEpPE JIOKYMEHTa, MOATBEPKIAIOIIErO0 TAaKOE€ COOTBETCTBUE, O CPOKE €ro
NEeWCTBUS U 00 OpraHu3aIliy, €ro BbIIABIIICH.

Takum oOpa3zoM, IEHCTBYIOIEE 3aKOHOIATEIHLCTBO OOS3bIBACT MPOJABIA
MPEIOCTAaBUTh TOTPEOUTENI0 CBOEBPEMEHHO (TO €CTh JO0 3aKJIIOUYCHHUS
COOTBETCTBYIOILIETO JIOTOBOpa) TakKyl0 HHQOpMALMIO O TOBape, KOTopas
obOecrnieunBajga Obl BO3MOXXHOCTh CBOOOJHOTO U MPABUIILHOIO BhIOOpA TOBapa
MOKyMaTesleM, HCKIIOYAIOIIEro BO3HUKHOBEHHE Yy TMOCIEIHEro KaKoro-indo
COMHEHHUSI OTHOCHUTEJILHO MOTPEOUTEIIbCKUX CBOMCTB U XapaKTEPUCTUK TOBapa,
paBui U YCIOBHM ero 3(heKTUBHOTO UCIOIb30BAHMUS.
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IIpu sToM cornacHo cT. 2 deaepanbpHoro 3akoHa ot 30 mexadbps 2004 r.
Ne 214-03 «O06 yuacTuu B 107€BOM CTPOUTEIHCTBE MHOTOKBAPTUPHBIX JOMOB U
WHBIX OOBEKTOB HEABMKUMOCTH M O BHECEHHWU HW3MEHEHHI B HEKOTOpPHIC
3aKOHOJaTenbHbIe akThl Poccuiickoin deneparum» (qanee — 3akoH 00 y4acTHH B
JIOJIEBOM CTPOUTENBCTBE) OOBEKTOM JIOJIEBOTO CTPOMUTEIBCTBA IMPHU3HACTCS
KWIOE WIM HEXUJIOE IMOMEIIeHHe, 00Iee UMYIIECTBO B MHOTOKBAPTUPHOM
nomMe W (WIM) HWHOM OOBEKTE HEIBIKUMOCTH, TOJICKAIINE TIepenade
YYAaCTHUKY JIOJIEBOIO CTPOUTEIBCTBA MOCIE MOJYYEHUSI PA3pEIICHHs] HA BBOJ B
OKCIUTyaTallil0  MHOTOKBAapTUPHOTO JoMa M (WJIM) HMHOTO  OOBEKTa
HEJIBM>)KMMOCTH Y BXOJIAIIME B COCTAB YKAa3aHHOI'O MHOTOKBAapTUPHOTO JIOMa U
(W) WHOTO OOBEKTAa HEABHUKHUMOCTU, CTPOSIIUXCS (CO3/1aBa€MbIX) TaKkKe C
MIPUBJICYEHUEM JICHEXKHBIX CPEACTB YUYACTHUKOB J0JIEBOTO CTPOUTEIIHCTBA.

B cootBerctBuu ¢ m. 1 4. 4 cT. 4 3akoHa 00 ydacTHU B JIOJIEBOM
CTPOUTENBCTBE JIOTOBOP YYacCTHUs B JI0JIEBOM CTPOUTEIBCTBE JOJIKEH COJIEPKATh
ONpEJENCHNE TMOJIeXKAIIEr0 INeperadye KOHKPETHOIO OOBEKTa JO0JIEBOTO
CTPOUTENIBCTBA B COOTBETCTBUH C NMPOEKTHOM JTOKYMEHTALUEW 3aCTPOMIIUKOM
[ocjie  MOJY4YeHUsT UM  pa3pelieHdss Ha BBOJA B 3KCIUTyaTalHUIo
MHOTOKBapTHPHOT'O JOMa U (MJIM) UHOTO 00BEKTa HEABU)KMMOCTH.

Ucxonss w3 coxepxkanus cr. 19 3akoHa o0 ydacTuu B J0JICBOM
CTPOUTEIBCTBE 3aCTPOMIIMK 00s3aH MPEAOCTaBIATh MH(GOPMAIMIO O MPOEKTE
CTPOUTEIbCTBA, a Takke O (akTax BHECEHHS] H3MEHEHUW B TMPOEKTHYIO
JOKYMEHTAIHUIO.

B 4. 1 cr. 21 3akoHa 00 y4acTuu B JOJIEBOM CTPOUTEIHCTBE YCTAHOBIICHO,
yro wuHGpOpPMAIMS O TMPOEKTE CTPOUTENbCTBA JOJDKHA COOTBETCTBOBATH
MPOCKTHOM JTOKYMEHTAIlMU U CcoJiepKaTh B TOM 4YHUCIE HHPOPMAIMIO O
MECTOTIOJIOKEHUH CTPOSIIIMXCA (CO3/]aBa€MbIX) MHOTOKBAPTHUPHOTO JOMa H
(wam) MHOTO O0BEKTa HEIBMKUMOCTH M 00 MX OINKMCAHUM, IMOJTOTOBICHHOM B
COOTBETCTBHM C MPOEKTHOM JOKYMEHTAIIMEW, HA OCHOBAHMM KOTOPOM BBIIAHO
paspelieHue Ha CTPOMUTENbCTBO; O ()YHKIMOHAJLHOM HAa3HAYEHHHM HEXHIIBIX
NOMEIICHU B MHOTOKBAPTUPHOM JOME, HE BXOJAIIMX B COCTaB OOILEro
UMYIIIECTBA B MHOTOKBapTHUPHOM JOME, €CIH CTPOSIIUMCS (CO37aBa€MbIM)
00BEKTOM HEJIBH’)KMMOCTH SIBJISIETCS. MHOTOKBAPTUPHBIN JIOM; O COCTaBe OOILIEro
MMYILIECTBA B MHOTOKBAPTUPHOM JIOME U (WJIM) UHOM OOBEKTE HEABUKUMOCTH,
KOTOpoe OyAeT HaXxOAWTbCA B 0OIIeH J0JIeBOMl COOCTBEHHOCTH YYacCTHHUKOB
JIOJIEBOTO  CTPOUTENICTBA IIOCJIE TMOJYYEHUS pa3peuieHus Ha BBOJA B
IKCIUTyaTalM0 YKa3aHHBIX OOBEKTOB HEABMKUMOCTH W Tepeaayn 0OBbEeKTOB
JI0JIEBOTO CTPOUTENHCTBA YYACTHUKAM JIOJIEBOTO CTPOUTENHCTBA.

N3 ananu3a mpUBEICHHBIX BHIIIE MPABOBBIX HOPM CIIEYET, YTO MpPH
3aKJTFOYCHUH JIOTOBOPA y4acTUsI B JOJEBOM CTPOUTEIIBCTBE 3aCTPOUIINK O0s3aH
NPEeIOCTaBUTh  YYAaCTHUKY  JIOJIEBOTO  CTPOUTENBCTBA  JIOCTOBEPHYIO
MH(OPMAIMIO HE TOJBKO O MOTPEOUTENIbCKMX CBOMCTBAX M XapaKTEPUCTHKAX
KOHKPETHOTO 00BEKTa JI0J€BOr0 CTPOUTENHCTBA (B JAHHOM Cllydyae KBapTHUPHI),
NOJJIeKAIIEro IepeAadye B CPOKH, YCTAHOBJIEHHBIE JIOTOBOPOM, HO U HHYIO
MH(OPMAIUIO OTHOCUTEIBHO CTPOSIIIETOCs MHOTOKBAPTUPHOTO J0OMa, KOTOpast
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oOecrieynBana Obl YYaCTHUKY JIOJEBOTO CTPOMUTEIBCTBA BO3MOXKHOCTD
CBOOOJHOTO M TMPaBWJIBHOTO BBIOOpAa COOTBETCTBYIOLIEIO TIOMEIICHHUS B
CTpOsILIEMCS OOBEKTE.

[Ipu »TOM K YyKa3aHHON uWH(pOPMALMK CIEAYeT OTHECTH OIMCAaHUE
MECTOIIOJIOXKEHHUS ~ CTPOSIILIETOCs  OOBEKTa  HEJIBMKUMOCTH C  Y4E€TOM
OKpyXarolmeid oOOCTaHOBKHM, a TakXKe CBEACHUS O COCTaBE€ M MECTe
pacnoJioKeHUsT OOLIEro MMYIIECTBA B MHOTIOKBAapTHPHOM JOME, HalpuMeEp,
AIEKTPUUECKOT0, CAHUTAPHO-TEXHUYECKOTO U HHOTO 000pYAOBaHMUSI.

B HapyliieHre Ha3BaHHBIX BBIIIE HOPM MaTEPHAIBHOTO IpaBa CyJaMu He
YYT€HO, YTO HH B 3aKJIIOYEHHOM MEXJy CTOPOHAMH JIOTOBOPE Yy4yacTus B
JI0JIEBOM CTPOUTEIHCTBE, HU B MPOEKTHON JIMOO MHOW JOCTYMHOW HA MOMEHT
3aKJIIOYEHUS ATOro JIOTOBOpa JJisi  O3HAaKoMJieHMs M. JOKyMEHTaluH,
coJiepKallleil ONMuMcaHue OOBEKTa JOJIEBOIO CTPOUTENIbCTBA, HE COJEPIKAIUCH
CBEJICHUS O Pa3MEIICHUU B HEMOCPEACTBEHHON OJIM30CTH — MOJ OKHAMM 3TOTO
oObekra — ['PIIII.

CrnenoBaTenbHO, TpPH 3aKIIOYEHHHM JIOTOBOpA Y4yacTUs B JIOJIEBOM
CTPOUTEJILCTBE OTBETUYMKOM HE OblIa MpeaocTaBiieHa M. HeoOxomumasi U
JIOCTOBEpHAass MH(pOpMaLUs O CTPOSIIEMCs OOBEKTE, KOTOpas MO3BOJHIA Obl
UCTIy KaK MOTPEOUTENI0 OCYIIECTBUTh CBOOOAHBIA M OCO3HAHHBIM BBIOOD
00BeKTa cpear 00BEKTOB aHAJIOTUYHOTO MOTPEOUTENTHCKOTO HA3HAYEHUSI.

[Ipu Takux 0OCTOSTENBCTBAX BBIBOJABI CYIOB O TOM, YTO HE OBUIM
HapylleHbl mpaBa M. Ha noydeHue UHPOpPMAIMK O KAYeCTBE MepeaBaeMoro
00BbEeKTa, KOTOpasi BKJIIOUAET U MapaMeTphbl, epeyrciieHHbIe B ¢T. 21 3akoHa 00
Y4aCTHHM B JOJIECBOM CTPOMTENIBCTBE, M, KaK CIEICTBHE, MpaBa Ha IOJyYCHHUE
KBapTHUPbl HAJUIEKAILIEr0 KayeCcTBa B COOTBETCTBUU C YCJIOBHSIMH JIOTOBOPA
y4acThs B JOJEBOM CTPOUTEIBCTBE, IPOTUBOPEYAT IPUBEICHHBIM BBILIE
HOpMaM MaTepUajIbHOTO IpaBa.

PaccmarpuBasi Borpoc 0 crnoco0e BOCCTaHOBJIEHHS] HAPYIIEHHOTO IpaBa
HCTIIa, CJICJO0BAJIO UCXOJUTh U3 TOT0, YTO COrJIacHO M. 2 cT. 12 3akoHa o 3ammTe
npaB notpedOurtenied mponaBel]  (UCMOJHUTENb), HE  PEAOCTABUBIIHIA
MOKYIIATeJI0 TIOJIHOW U JIOCTOBEpHOM MHQOpMaIuu o ToBape (pabdoTte, yciyre),
HECET OTBETCTBEHHOCTh, MPEAyCMOTpeHHYr nn. 1-4 cr. 18 wmm m. 1 cr. 29
JTAHHOT'O 3aKOHA, 3a HEJOCTAaTKW ToBapa (paldoThl, YCIYTH), BOZHUKIIKE TMOCIE
ero rmepeAauyd MOTPEOUTENI0 BCIEJACTBHE OTCYTCTBUS y HEro Takoi
uHdopMaIuu.

B T10 xe Bpems 3akoH 00 ydyacTMM B JI0JIEBOM CTPOUTEIHCTBE
MpeayCcMaTPUBAET WHOM MOPAIOK BOCCTAHOBJICHUS HApYLIEHHBIX MpaB. Tak,
cornacHo 4. 1 cr. 7 3akoHa 00 y4acTuu B AOJIEBOM CTPOHUTENIHCTBE 3aCTPOMILINK
00si3aH TepenaTh YYaCTHUKY JIOJIEBOIO CTPOHUTENIbCTBA OOBEKT JOJIEBOTO
CTPOUTEIBCTBA, KAue€CTBO KOTOPOIO COOTBETCTBYET YCJIOBHUSM JIOTOBOpA,
TpeOOBAHMSM TEXHUYECKUX PEIrJIAMEHTOB, IMPOEKTHOM JOKYMEHTAallUM H
IPaJOCTPOUTENbHBIX  PErJIAMEHTOB, a TaKXKE HWHBIM  00s3aTebHBIM
TpeOOBaHUSIM.
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B coorBercTBUM C 4. 2 Ha3BaHHOM CTaThbu B Clly4ae, €ClId OOBEKT
JI0JIEBOIO CTPOUTENBCTBA MOCTPOEH (CO3AaH) 3aCTPOMIIMKOM C OTCTYIUICHUSMH
OT yCJIOBUH JOTOBOpa ¥ (MJIM) YKA3aHHBIX B 4. | TaHHOW CTaThH 00s3aTEIBHBIX
TpeOOBaHUl, MPUBEAIIMMU K YXYALIEHUIO KayecTBa TaKOTO0 OOBEKTa, WIH C
UHBIMU  HEJOCTATKaMHU, KOTOpbIE  JIEJAIOT €ro  HENPUTOJHBIM  JUIS
IPELYCMOTPEHHOIO  JIOTOBOPOM  HCHOJB30BAHMS,  YYaCTHUK  JIOJIEBOTO
CTPOUTEIBCTBA, €CJIM MHOE HE YCTAHOBJIEHO JOrOBOPOM, IO CBOEMY BBIOODY
BIIpaBe MOTPeOOBATh OT 3aCTPOUIIUKA:

1) 6e3B03ME3THOTO YCTPaHEHHsI HEJOCTATKOB B pa3yMHBIH CPOK;

2) COpa3MEepHOTr0 YMEHBIIICHUS IIEHBI JJOTOBOPA;

3) BO3MEIICHHSI CBOMX PACXO0JI0B Ha YCTPAHCHUE HEIOCTATKOB.

CornacHo 4. 3 TOW € CTaThbM B ClIy4ae CYUIECTBEHHOTO HAapyIIEHUS
TpeOOBaHMI K KayecTBY 0OBEKTa JOJEBOIO CTPOUTEIHCTBA UM HEYCTPAHEHUS
BBIIBJICHHBIX  HEIOCTAaTKOB B  YCTAHOBJICHHBIA  YYaCTHUKOM  JIOJIEBOTO
CTPOMTEIBCTBA PA3yMHBI CPOK YYaCTHHUK JOJIEBOIO CTPOMUTENIbCTBA B
OJTHOCTOPOHHEM TMOPSAKE BIpPaBE OTKA3aTbCsd OT HCIOIHEHHUS JI0rOBOpa U
noTpedoBaTh OT 3acTPOMINMKA BO3BpaTa JEHEXKHBIX CPEACTB U  YIUIATHI
MPOIICHTOB B COOTBETCTBUU C Y. 2 CT. 9 manHoro eiepaibHOro 3aKOHa.

B cootBerctBUM ¢ m. 3 4. 1 cT. 9 3akoHa 00 ydacTMu B J0JEBOM
CTPOUTEIBCTBE YYACTHUK JIOJIEBOTO CTPOUTEIHCTBA B OJHOCTOPOHHEM MOPSIKE
BIIPABE OTKAa3aTbC OT HCIIOJIHEHUS JOroBOpa B CIydae CYIIECTBEHHOIO
HapylIeHHus TpeOOBaHUI K Ka4ecTBY OOBEKTa J10JIEBOIO CTPOUTENIBCTBA.

Taxum 06pazom, IpaBOBbIE HOPMBI 3aKOHA O 3alUTE MPaB NOTpeOUTENeH
U 3aKoHa 00 y4acTUU B JI0JIEBOM CTPOUTEIBCTBE MPETyCMATPUBAIOT Pa3INUHbIE
CIIOCOOBI BOCCTAHOBJICHUSI HAPYIICHHBIX TMpaB MOTPEOUTENs] — Yy4dacTHUKA
JIOJIEBOTO CTPOUTEJIBCTBA B CIy4yae, €CIM OOBEKT J0JIEBOIO CTPOMUTEIHCTBA
MOCTPOEH C OTCTYIJIEHUEM OT YCIOBUM 3aKIOYEHHOTO JOTOBOPA, MPUBEIIINM K
YXYALICHUIO Ka4Y€CTBa TAKOr0 0OBEKTA.

[TockonbKy B JaHHOM Ciy4dae HOPMbl 3aKOHa 00 y4acCTUU B JOJIEBOM
CTPOUTEIBCTBE ABJISIFOTCS CIELMAIBHBIMU M0 OTHOUIEHUIO K HOpMaM 3aKOHA O
3alllMTe MpaB MOTPEOUTENEH, TO MOJUIeKAT NPUMEHEHUI0 HOPMBI MEPBOTO U3
YKa3aHHBIX 3aKOHOB.

B 4. 3 ct. 196 I'TIK P® npenycMOTpeHO, 4TO CyJ NPUHUMAET PELICHHE 10
3asIBJICHHBIM HUCTIIOM TPEOOBAHUSM.

M. B kayecTBe crioco0a 3aluThl CBOEro MpaBa Kak y4yaCTHUKA JOJIEBOTO
CTPOMUTENBCTBA 3asBICHO TPeOOBAHME O 3aMEHE MOAJIEKAIEro Iepenaye ei
00BEKTa JI0JIEBOIO CTPOMUTENHCTBA HAa PAaBHO3HAYHBIM, YTO HE MPEAYCMOTPEHO
3aKO0HOM 00 y4acTHH B JJOJIEBOM CTPOUTEIIHCTBE.

BriBosibl cynioB 00 OTKa3e B yAOBIETBOpEHUH TpeOoBaHUil M. 0 3ameHe
nojJieXxaniero  nepegaye el oObeKTa  JI0JIEBOTO  CTPOUTEIBCTBA  Ha
paBHO3HauHbIi CyneOHast KOJIJIErus Mpyu3Haia NPaBUIbHBIMHU.

Mexay TeM HCXOoAs W3 TMOJOXKEHUM cT. 15 3akoHa O 3amuTe mnpas
noTpeduTeneil BBIBOJBI CyJOB 00 OTKa3e B YAOBIETBOPEHUH HCKOBBIX
TpeOOBaHMI O KOMIIEHCALIMK MOPAJIbHOTO Bpeaa NPy HAJTUYUKU HAPYIICHUH NpaB
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M. Kak moTpeOuTeNs U y9acTHUKA JOJIEBOTO CTPOUTEIHLCTBA HE COOTBETCTBYIOT
HOpMaM MaTepuaIbHOTO IIPaBa.

[Tpu Takux OOCTOATEILCTBAX CyIeOHBIC ITOCTAHOBIICHUS CYJI0B IEPBOU U
amneJUIAIMOHHON WHCTAaHIIMA B 4YacTH OTKa3a B Y/JIOBJICTBOPCHHH HWCKa O
KOMIICHCAIIMH MOPAaJIbHOIO Bpe/a, B3bICKAaHUHM MTpada U CyaeOHBIX pacXoJ0B
CynebHol Kosuternet ObIITH OTMECHEHBI.

Onpeoenenue Ne 5-KI'16-47

6. YciioBHE 10r0BOpPa BO3ME3THOT0 OKA3aHHUS YCJIYT, 3aKJII0UYEHHOTO C
NoTpeduTeeM, YCTAHABJIMBAIOIEe CAHKIHIO 32 0TKA3 3aKA34YHKA OT YCJIYyT
HCTIOJIHUTEJIS1, HHYTOKHO.

OO0mecTBo oOpatuioch B Cyl ¢ UCKOM K JI. O B3bICKAaHMM HEYCTOWKH,
yKa3aB, 4TO MEXAY CTOPOHAMH 3aKJIIOYEH JIONOBOP OKa3aHUS YCIYT MO MOKYIKE
00BEKTa HEABMKMMOIO MMYIIECTBA, OTBETYMK OTKA3ajdach OT MCIIOJIHEHHS €ro
YCJIOBH.

B cooTrBercTBUMM C yCIOBHEM JOrOBOpa OKa3aHUS YCIYT IO TOKYIKE
O0OBEKTa HEIBM)KMMOTO HMMYIIECTBA B CJIy4a€ HEBBINOJIHEHHUS 3aKa34YMKOM
yCJIOBUM JOroBopa (HampuMmep, OTKa3 WM YKIOHEHHE OT MNPUOOpETEHUS
3€MEJIbHOTO YYacTKa) WJIM HapyIICHUs 3aKa34uKOM OOS3aHHOCTEH, MPUHATHIX
Ha ce0s COrllacHO JaHHOMY JIOTOBOPY, 3aKa3uMK OOS3yeTcs YIUIATHUTh
VCIIOJIHUTEIIF0O HEYCTOMKY B YCTAaHOBJIEHHOM JOTOBOPOM pa3Mepe B TEUYECHHE
TpeX KaJICH/IapHBIX JHEH C MOMEHTA 3asBJICHUS COOTBETCTBYIOIIETO TPeOOBaHUS
UCIIOJTHUTETIEM.

Paspemias crop, cyn nepBoil HHCTaHITUU TIPHINET K BBIBOJIY 00 OTKasze B
yIOBJIETBOPEHUU UCKOBBIX TPEOOBAaHUM B CBSI3M C OTCYTCTBHUEM JI0Ka3aTENIbCTB
HECEHHUs1 O0OIIEeCTBOM (PAKTUYECKUX PACXOJOB IPU HUCIOJIHEHHH JI0TOBOpA,
3akaoueHHoro ¢ JI., ykazaB, UTO HEYCTOWKAa HE OTHOCHUTCS K (PAKTHUYECKUM
pacxonam.

OTMmeHsst pelleHue Ccyaa TMEepBOM HMHCTAHIMHU, CYJI aleJUIaIUOHHON
WHCTAaHIMU HUCXOIuWJ U3 Toro, 4rto JI. He wucHojsHeHbl 00s3aTeNbCTBa,
YCTAaHOBJICHHbIE ~ JOTOBOPOM  OKa3aHWsl YCAYyr MO TIOKyNKe OOBbeKTa
HEJIB>)KMMOTO UMYIIIECTBA, B CBSI3U C YEM MMEIOTCS OCHOBAHUSA ISl B3bICKAHUS
C HEe B I0JIb3Y O0IIeCTBa HEYCTOMKH.

Cynebnas koJjulerus 1O TrpaxkaaHckum Jnenam  BepxoBnoro Cyga
Poccuiickon denepanun OTMEHUIA ANEUSILUOHHOE OIPEICIICHUE, OCTABUB B
CUJIE PEIICHUE CY/1a MEPBOM MHCTAHIIUHU IO CIAEAYIOIUM OCHOBAaHHUSIM.

IIpu paccMoTpeHuM naenna CyJAOM YCTAHOBJIEHO, YTO MEXAY CTOPOHAMH
3aKJIFOYEH JIOTOBOP BO3ME3IHOTO OKa3aHUs yCIYT.

Cornacno 1. 1 ct. 779 'K P® 1o 1oroBopy BO3ME3THOIO OKa3aHUs yCIyT
UCIIOJIHUTENb 00SI3yeTCsl MO 3aJaHUI0 3aKa3uMKa OKa3aTh YCIHyrud (COBEPIIMUTH
OTpeJeICHHbIE JEHCTBUSA WM OCYIIECTBUTH OINPEACIICHHYIO NEATEeIbHOCTh), a
3aKa34uK 0053yeTcs OIUIATUTh 3TU YCIIYTH.
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B cootBerctBum ¢ m. 1 cr. 310 'K P® oaHOCTOpOHHMI OTKa3 OT
UCIIOJTHEHHST 00s13aTENIbCTBA U OJHOCTOPOHHEE H3MEHEHHE €ro YCIOBUU He
JOMYCKAaIOTCSA, 33 HCKIIOYEHHEM CIIy4aeB, MPEAYCMOTPEHHBIX JaHHBIM
KOJEKCOM, APYTUMH 3aKOHAMHU WM MHBIMH IPABOBBIMU aKTAMH.

OTHOILIEHHS, OJHOM U3 CTOPOH KOTOPBIX BBICTYNAET TIPAKIAHUH,
WCITOJTB3YIOIIHH, TIPHOOPETAIOIIHIA, 3aKa3bIBAIONTNN THO0 UMEIOIINI HaMEPCHHE
NpuoOpeCTH WM 3aKa3aTh TOBapbl (PadOThI, YCIYTH) HCKIIOUUTEIHHO JIs
JUYHBIX, CEMEHHBIX, JOMAIIHUX, OBITOBBIX M HMHBIX HYXK], HE CBSI3aHHBIX C
OCYILECTBIICHUEM NPEANPUHUMATEIICKON  NESITEIbHOCTH, a Jpyrom —
opraHuzanus Jau00 WHIMBUAYAIbHBIA TpEANpPUHUMATENb (M3TOTOBUTEND,
UCIIOJIHUTENb, TPOJIABell, MUMIOPTEP), OCYIIECTBISIONMINE MNPOAAXY TOBAPOB,
BBINIOJIHEHHE  paldoT,  OKa3aHWe  YCIYr,  SBJIAIOTCS  OTHOIICHUSIMH,
perynupyeMbiMu ['paxaanckuMm konaekcoMm Poccuiickoii denepannu, 3aKOHOM
Poccuiickoit deneparuu ot 7 deBpans 1992 r. Ne 2300-1 «O 3amure mnpas
noTpedurenei», apyrumu (deaepanbHbIMU 3aKOHAMU W TNPUHUMAEMbIMU B
COOTBETCTBUM C HUMU MHBIMA HOPMATHUBHBIMU MPABOBBIMU akTamMu Poccuiickoi
®enepauun (. 1 nocranosnenus Ilnenyma BepxoBnoro Cypa Poccuiickoit
®enepanuu ot 28 mroHA 2012 r. Ne 17 «O paccMoTpeHnn CyiamMu rpaXIaHCKHUX
JIeJ1 110 CIIOpaM O 3alIUTe MPaB MOTPEOUTENEH» ).

Ha oTHoIIeHHUs, CBS3aHHBIE C OCYIIECTBICHUEM IOPUIUYECKUMU JTMLAMU
Y UHAUBUIYaJIbHBIMU NPEANPUHUMATEISIMU IMOCPEIHUYECKUX YCIYT HAa PHIHKE
CIEJIOK C HEABW)KUMOCTBIO (PUANITEPCKUE YCIYTH, 3aKJIOyYarolluecs, B
YaCTHOCTH, B TMOAOOpE BAPUAHTOB OOBEKTOB HEIABM)KMMOCTH IS HUX
NOCJIEYONIEN KYIUIH-TIPOIAKH, aPEH/IBI TPaXKAaHaMu IS LEJIEH, HE CBA3aHHBIX
C IPEINPUHUMATEIBCKOMN JAEATENBHOCTHIO, IOMOIIU B 3AKIOYEHUN YKa3aHHBIMU
rpaKJaHaMu CJIEJOK I10 KYIUIe-IPOJaK€ M HWHBIX CAEJIOK B OTHOIICHHH
00BEKTOB HEABMKMMOCTH, OPraHU3alMU MPOAAKH O0OBEKTOB HEABMKMMOCTH 110
MOPYYEHHUIO JAHHBIX IPAXKIAH), pACIPOCTPAHSIETCS ACHCTBUE 3aKOHA O 3alIUTe
npaB notpeduteneit (n. 11 HazBaHHOTO MoctaHoBieHUs [Inenyma).

B cuny cr. 782 I'K P® 3aka3umk BIpaBe OTKA3aTbCs OT UCIIOJIHEHUSA
JIOTOBOPA BO3ME3JHOIO OKa3aHWsI YCIAyr MPU YCIOBUHU OIUIATHI HUCIIOIHUTEIIO
(aKTUYEeCKU MOHECEHHBIX UM PACXOJIOB.

AHAJIOTUYHBIE TTOJOKEHHS COAEpKaTCA B CT. 32 3aKOHA O 3aIlUATE IIPaB
noTrpedureseil, B COOTBETCTBUM C KOTOPHIMH MOTPEOUTENh BIPABE OTKA3aThCS
OT HWCIIOJHEHMsI JIOTOBOpA O BBIMOJHEHUM PadoT (OKa3aHWU YCIIyT) B Jr00oe
BpeMsl TpPU YCIOBUU OIUIAThl MCIOJHUTENIO (DAKTUUYECKH IMOHECEHHBIX UM
pacxo/10B, CBSI3aHHBIX C UCIIOJHEHUEM 0053aTeNbCTB M0 JAHHOMY JIOTOBOPY.

Kakue-nub0 uHbIE MpaBOBBIEC MOCIEACTBUS OJHOCTOPOHHETO OTKa3a OT
UCIIOJTHEHHS 0053aTENIBCTB MO JOTOBOPY BO3ME3IHOTO OKa3aHUS YCIYT 3aKOHOM
HE NIPEelyCMOTPEHBI, HE MOT'YT OHU OBITh ONPEIETIEHBI U JOTOBOPOM.

VYcaoBus 10oroBopa ONPEAENSIIOTCA MO YCMOTPEHHMIO CTOPOH, KpOMe
CJIy4aeB, KOT/Ia COJIEPKAHUE COOTBETCTBYIOIIETO YCIOBHS MPEAIMCAHO 3aKOHOM
WJIM UHBIMU MTPaBOBbIMU akTaMu (1. 4 cT. 421 T'K PD).
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Cormacio n. 1 cr. 422 TK P® poroBop I0KEH COOTBETCTBOBATH
00s13aTENBHBIM JJISI CTOPOH TIPAaBWJIAM, YCTAHOBIICHHBIM 3aKOHOM M WHBIMU
MPAaBOBBIMU aKTaMu (MMIIEPAaTUBHBIM HOpMaM), JEUCTBYIOIIUMU B MOMEHT €ro
3aKJTIOYCHHUS.

B . 1 cr. 168 'K PO 3akperuieHO, 4TO 3a UCKIIOYEHUEM CIIy4yaes,
NPEAYCMOTPEHHBIX T. 2 JIaHHOW CTaThbW WJIM WHBIM 3aKOHOM, CJIEJIKa,
Hapyliarom@as TpeOOBaHUS 3aKOHA WJIM HWHOTO MPABOBOTO aKTa, SIBISETCA
OCIIOPUMOM, €CJIM U3 3aKOHA HE CIIENYET, YTO JOJLKHBI NMPUMEHSTHCS APYrue
MOCJIEACTBUS HAPYLIEHUS, HE CBSA3aHHBIE C HEAEHCTBUTENBHOCTBIO CIIEIKH.

Cnenka, Hapymiatomiasi TpeOOBaHUsI 3aKOHA WJIM MHOTO MPABOBOTO aKTa U
IpU 3TOM TOCSTaONIasi Ha MyOJIMYHbIE MHTEPECHl JIMOO IMpaBa U OXpaHsieMble
3aKOHOM HMHTEPECHI TPETHUX JIMI], HUYTOXHA, €CJIU U3 3aKOHA HE CIEAYET, YTO
Takas CHEIKa OCHOpHMa WM JAOJDKHBI INPUMEHSATHCS JIPYTUE MOCIEACTBHUS
HapYIIEHUs, HE CBA3aHHBIC C HEJICHCTBUTEIBLHOCTBIO CACNKH (1. 2).

Kak pazpgacHeno B n. 76 mocranoBinenusa [Inenyma BepxoBHoro Cyna
Poccutickonn @enepannu ot 23 uroHs 2015 r. Ne 25 «O npumeHeHUn cyaaMu
HEKOTOPBIX TMOJOKEHUM pasnena | wgactm mepBoil ['paxaaHcKoro kopekca
Poccuiickonn  ®enepaunn», HHUYTOKHBIMU  SIBISIIOTCSL  YCIIOBUSL — CHEJIKH,
3aKJIIOUEHHOM € TOTpeOuTesieM, HEe COOTBETCTBYIOIIME aKTaM, COJEp KallluM
HOPMBI TPaXKJAHCKOTO IpaBa, 00si3aTeNIbHbIC MJII CTOPOH MPHU 3aKIIOYEHUU U
WCIIOJIHEHUH TTyOJTUYHBIX TOTOBOPOB (CT. 3, mimt. 4 u 5 cT. 426 'K P®D), a Takxke
YCIJIOBUSI CHIETKU, TIPU COBEPIIEHUU KOTOPOH ObLII HAPYIICH SIBHO BBIPA)KEHHBIN
3aKOHOJIATEIBHBIN 3aMpeT OTPAaHUUYCHUS TIPAB MOTPEOUTEIEH.

B cuny m. 1 cr. 16 3akoHa o 3ammuTe MpaB MOTpeOUTENEH YCIOBUS
JIOTOBOPA, YIIEMJISIIOIITUE TpaBa IMOTPEeOUTENsT MO CPaBHEHHUIO C IPaBUIIAMH,
YCTAaHOBJICHHBIMH 3aKOHAMU WJIM HWHBIMHA MPAaBOBBIMM akTamu Poccuiickoin
@enepauuy B 00JacTM  3alIMTBl  NOpaB  NOTpeOUTENE, MNPU3HAKOTCA
HEJICUCTBUTEILHBIMU.

C y4eToM MpUBEAEHHBIX HOPM TIpaBa yCJIOBHUE JIOMOBOpPA OKa3aHUS YCIYT
M0 MOKYNKE 00BEKTa HEIBUKUMOI'O MMYIIECTBA, 3aKpeIUIfoliee 00sI3aHHOCTh
OTBETYMKA MO BBIIUIATE HUCTIy HEYCTOMKM B Clydyae OTKa3a OT HCIOJIHEHUS
JIOTOBOpa, TO €CTh YCTAHABJIMBAIOIIEE CAHKIMIO 3a OTKAa3 3aKa3yuka OT yCIIyr
UCTIOJHUTENSA,  YUIEMJIIeT TMPEAyCMOTPEHHOE  3aKOHOM  MPaBO  HUCTIA
(motpebuTens) B 1000€ BpeMsi OTKA3aThCsl OT OKa3aHUS YCIYTd U BO3MECTUTH
OTBETYUKY (MCIIOJTHUTEIIO) TOHECEHHBIE PACXO/IBI.

B cBsi3u ¢ 3THM JaHHBINA MyHKT IOTOBOpa HE COOTBETCTBYET TPEOOBAHUIM
MEPEYUCIICHHBIX IMPABOBBIX HOPM M €r0 MOJIOKEHUS HE MOTIJIA MPUMEHSITHCA
CYJIOM TIPU Pa3pelICHUH TaHHOTO CIOpA.

Onpeoenenue Ne 4-K1'16-9

7. Ha oTHOUmIeHMS], BO3HHMKAKIIUE M3 AareHTCKOro JA0roBopa Ha
npuodpereHue NJas (PU3MYECKOro JIMIA M 32 €ro CYeT HAa PbIHKE IO ero
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NMOPYYEHUIO LEHHBIX OyMar ¢ HeJbl0 MOJYy4YeHHUs] NMPUObLIN, TOJIOKEHUSs!
3aKOHO/IATEJILCTBA O 3alllUTe NMPaB NOTPeduTe el He pACIIPOCTPAHSIIOTCS.

le/l HAJIMYMU B A0Ir0OBOpE COrjiaCOBaHHOIo CTopoHaMu ycjoBusi O
MOACYAHOCTH CIHIOPOB HCKHU NPEABABJIAKTCHA II0 INpaBUjJIaM I[OI‘OBOpHOﬁ
MOACYAHOCTMH.

O. obOpaTmiics MO MECTy CBOEro >KUTEJIhCTBA B CyJ C UCKOM K baHky
(areHTy) O TMOHYXKIEHUU K 3aKIIOYEHHUIO JIOTOBOpa KYIUIU-TIPOJAKU LIEHHBIX
OyMar ¥ B3bICKAHUH JICHEKHON CYMMBI.

B o6ocHoBaHue TpeOOBaHMII HCTEIl yKaszall, 4TO B COOTBETCTBHH C
3aKJIIOYEHHBIM areHTCKUM J1I0roBopoM baHk mpuoOper 3a c4eT CpeicTB UCTIA U
Ha €ro uMs IeHHble OymMaru — KpeIUTHbIE HOTHI (CepTU(PUKATHI y4acTHs B
KpEIUTE) HUHOCTPAHHOTO YMUTEHTA.

B TOT € neHp Mexay CTOpOHaMM ObLIT 3aKIIFOUEH JOTOBOP, IO KOTOPOMY
bank o00s3aicsa mocie HACTYIJICHHUS OMPECICHHON IaThl MO 3asBKE HCTIA
HAWTH MMOKyIaTes s Ha 3TH IICHHbIC OyMaru, a B IPOTHUBHOM CJTy4ac — BBIKYITHTH
3TH OyMaru.

[Tockonpky mokynatens baHkom He ObUT MOJBICKAaH, a B JTOOPOBOJHEHOM
nopsiake bank BBIKYT IIEHHBIX Oymar He MPOU3BE, UCTEI, CChUIAsICh HA YCIOBUS
JIOTOBOpa, a TakkKe Ha MOoJokeHus 3akoHa Poccuiickon Pexepanuu OT
7 dpespanig 1992 r. Ne 2300-1 «O 3ammre npas notpedbutenein» (nanee — 3aKoH o
3allKMTe MpaB NoTpeduTeNeil), mpocuil cyn 00s13aTh baHK BBHIKYIIUTh Ha3BaHHBIC
KPEJUTHBIE HOTHI U BBITJIATUTH UCTILY COTJIACOBAHHYIO CYMMY.

Pazpemias crnop 1O MeCTy HaxoOXJIEHUS UCTIA U YAOBIETBOPSIS
TpeOOBaHMS O BBIKYNE KPEIUTHBIX HOT MO II€HE, BKIIIOYAIOIICH HAKOIJICHHBIM
KYMOHHBIM JTOXOM, Cy/ MEepPBOM WHCTAHIIUU UCXOJWI U3 TOTO, YTO HA JaHHBIC
MIPABOOTHOIICHHUSI PACIPOCTPaHAETCA JIeHCTBHME 3aKkoHAa O 3alluTe IMpaB
noTpeOuTeNeH.

C TakuMU BBIBOJIaMU COTJIACHJICS | CyJI alleJUIIIMOHHON MHCTAHIINH.

CynebOnas kojuierus mo TpaxigaHckuMm Jenam  BepxoBnoro Cyga
Poccuiickoit ®enepanuu Mpu3HaAIa, YTO BBIBOJLI CYJAEOHBIX HWHCTAHIIUM
CIeTIaHbl C HAPYIIEHUEM HOPM MaTepUajbHOTO U MPOIECCYaTbHOTO MpaBa.

Kak cnenyeTr u3 UCKOBOrO 3asiBJICHUS U MAaTepUaJIOB JIeJia, 3aKJIIOUECHHbIE
MEXIy HCTIIOM UM BaHKOM areHTCKHil JIOrOBOp, JIOTOBOP O BBIKYIIE IIEHHBIX
OyMmar, mopyuyeHue Ha MPUOOPETEHUE IIEHHBIX OyMar, J0TOBOP KYTUIH-TIPOJAXKH
KPEIUTHBIX HOT UCTIIOM HE OCTIAPUBAIIHCH.

HampotuB, TpeOGoBaHuMs OCHOBaHbI Ha JACHCTBUTEIHHOCTH YKA3aHHBIX
CIEJIOK U HEOOXOIMMOCTH X UCIIOJIHEHUSI OTBETYUKOM.

CormacHo mpeam0Oyne 3akoHa O 3allUTe MpaB MOTpeOUTENed TaHHBIN
3aKOH PETYJTUpPYEeT OTHOIICHHs, BO3HUKAIOIINE MEXIy MOTPEOUTENIMU H
WU3TOTOBUTENISIMHA, HWCIOJHUTENSAIMU, TPOAABIAMH TPH TPOJAXKE TOBAPOB
(BBIIOJIHEHUHU PadOT, okazaHuu yciyr). [lorpeduteneM siBiasieTCs TpaKIaHUH,
UMEIONINI HaMEepeHHe 3aKa3aTh WM MPUHOOpecTH IMOO0 3aKa3bIBAIOIINH,
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NpuoOpeTaroNMii WM WCHOJIB3YIOIUM  TOBaphl  (pabOThl,  YCIyTH)
UCKIIFOUYUTEIBHO JUI JIMYHBIX, CEMEWHBIX, JOMAIIHMX W HWHBIX HYXJ, HE
CBSI3aHHBIX C OCYIIECTBICHUEM MPEIITPUHUMATENBCKOMN €SI TEILHOCTH.

AHQJIOTMYHOE Pa3bsCHEHNE COAEPKUTCS B II. 1 mocranosienus [Lenyma
BepxoBHoro Cyna Poccuiickoit ®enepanuu ot 28 wmronsa 2012 r. Ne 17
«O paccCMOTpEHHH CyJaMH TpaXJIaHCKUX JeJ [0 chopaM O 3alluTe IMpaB
MOTPEOUTENECII.

Takum o00pa3om, 00sI3aTEIBHBIM YCJIOBHEM TMPU3HAHUS TpaxkJIaHUHA
NOTpeOuUTENEeM SIBIIAETCS MPUOOPETEHUE TAaKUM TPaKJaHUHOM TOBapoB (padoT,
yCIIYT) HCKJIIOYUTENBHO ISl JUYHBIX (OBITOBBIX) HYXKI, HE CBSI3AHHBIX C
OCYILECTBJICHUEM MPENITPUHUMATEIBCKON AEATEIbHOCTH.

To, uro wucren siBuserca (U3MYECKUM JIMIIOM M HE HMEET CcTaTyca
WHUBUyaJIbHOTO MPEANpPUHUMATEIS, caMO M0 cebe He 03HadaeT 0e3yCIOBHO,
YTO 3aKJIFOUEHHBIE CIEJIKM HAIlpaBJCHbl Ha YJOBJIETBOPEHUE JINYHBIX OBITOBBIX
HYX/I.

B coorBercTBun co cr. 1 denepanpHoro 3akona ot 22 ampens 1996 r.
Ne 39-®3 «O priake neHHbIX Oymar» (manee — 3aKOH O PBIHKE IEHHBIX Oymar)
JAHHBIM 3aKOH PEryJHpyeT OTHOUIEHUS, BO3HUKAIOIIME NPH 3SMHCCHH H
oOpaIieH SMUCCUOHHBIX EHHBIX OyMar HE3aBUCUMO OT THUIIA YMUTEHTA, MPU
oOpalieHMM HMHBIX I[€HHBIX OyMar B  cly4asx, HpeIyCMOTPEHHBIX
benepanbHBIMU  3aKOHAMH, a TaKke€ OCOOCHHOCTH CO3JaHHsI U JESTEIbHOCTH
po(heCcCHOHANIBHBIX YYACTHUKOB PhIHKA LIEHHBIX OyMar.

Hcxoas u3 00CcTosATENbCTB, HA KOTOPBIX OCHOBaHbI TPEOOBAaHUS UCTLA, UM
c bankom 3akiroueH areHTCKUid JOrOBOp Ha MPUOOpETEHHE Ul UCTIA U 3a €ro
CUeT Ha pPBIHKE MO €ro MOPYYEHHUIO IIEHHBIX OyMmMar C LEJbl0 IOITYy4YCHHUS
npuObtn. [Ipy 3TOM HCTLOM yIOCTOBEPEHO TO, YTO OH YBEJIOMIIEH O PUCKaX,
CBSI3aHHBIX C ONEpaAlUsIMU Ha PhIHKE [IEHHBIX OyMar.

IIpu Takux OOCTOSITENLCTBAX BBIBOJBI Cyl€OHBIX MHCTAHUUN O TOM, YTO
3aKJIFOYEHHBIE UCTIIOM CIIETIKA HOCAT JIMYHBINA, OBITOBOM XapakTep U HE CBA3aHBI
C BJIO’KEHUEM JIEHEXHBIX CPEICTB B PUCKOBBIE OINEpAIMH C LIEJIbI0 U3BJICUEHUS
NPUOBLIN, HE COOTBETCTBYIOT YCTAHOBJIEHHBIM CYJIOM OOCTOSITEILCTBAM JIelia.

C y4eToMm H3J10KEHHOTO BBIBOJIbI CyI€OHBIX MHCTAHUUNA O IPUMEHEHUH K
CIIOPHBIM OTHOLUEHUSIM 3aKOHa O 3allluTe€ MpaB MOTPEOUTENel SBISIIOTCA
OIIMOOYHBIMHU.

Kpome Toro, ykazanHasi ommOka B MPUMEHEHUH HOPM MAaTE€pHAIbHOTO
IpaBa MOBJIEKJIA 3a COOOM CYIIECTBEHHOE HapyLIEHHE HOPM IPOLECCYaTbHOTO
npasa.

B coorBerctBumn ¢ 4. 1 ct. 47 Konctutyuu Poccuiickoit @enepauuu
HUKTO HE MOKET OBbITh JIMIICH MpaBa Ha PAaCCMOTPEHHE €ro Jejia B TOM CyJe H
TEM CyJIbeH, K MOJICYTHOCTU KOTOPBIX OHO OTHECEHO 3aKOHOM.

I[To oOmemy mnpaBuiy, ycraHoBieHHoMmy cT. 28 ITIK P®, wuck
NPEeabABISIETCS. B CyJl 10 MECTY >KUTEIbCTBA OTBeTUMKA. VICK K opraHuzanuu
NPEABABISIETCS B CYJl IO MECTY HAXOKJIEHUSI OpTraHU3ALIMH.
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MecToM HaxXxOXKIEHHUSI OTBETYMKA SBIICTCS aApEC, OTHOCSAIIMICA K
MOJACYAHOCTH bacMaHHOrO palOHHOTO cyaa I'. MOCKBBI.

CormacHo cT. 32 yKa3aHHOTO BBIIIE KOAEKCa CTOPOHBI MOTYT IIO
COTJIAIICHUIO MEXAY COOOW HM3MEHHUTHh TEPPUTOPHAIBHYIO MOACYAHOCTH IS
JAHHOIO JieJla 10 TPUHATUA €ro CyJaoM K CBOEMY IIPOM3BOJCTBY, 3a
VCKIIFOUEHHUEM TOJCYTHOCTH, YCTAaHOBJIEHHOM CT. 26, 27 1 30 3TOro Kojekca.

JIoroBOpoM 0 BBIKYIIE LIEHHBIX Oymar, 3akJIOYE€HHBIM CTOPOHAMH,
MPEAYCMOTPEHO, YTO BCE CIIOPBI, BO3HUKAIOIIUE MEXKIY CTOPOHAMU U3 I0rOBOPA
WU B CBSI3U C HUM, MOMJIEKAT PACCMOTPEHHUIO B bacMaHHOM pallOHHOM CyJie
r. MOCKBBI.

Takum oOpa3om, gaHHOE J1en0 nojcyaHo bacMaHHOMY palloHHOMY CyIy
r. MOCKBBI.

Mexnay TeMm, OUIMOOYHO MPUMEHSS K CIOPHBIM OTHOIIEHUSAM 3aKOH O
3alIUTe MpaB NOTpeOuTeNnel, cy1eOHble MHCTAHUMU HCXOAWUIN U3 MOJOKEHHM
.7 cr. 29 TTIK P®, ycranaBimMBarmMX, 4YTO MCKH O 3allUTE IIPaB
noTpeduTeNeil MOryT ObITh MPEIBSABIECHBI TAKXXE B CyJ MO MECTY >KHTEJIbCTBA
WIM MECTy NpeObIBaHMS HCTIA JMOO IO MECTy 3aKJIIOYEHHS] WU MECTY
WCIIOJIHEHUS I0T0OBOPA.

[Ipu Takux OOCTOSITENBCTBAX JAHHOE JIEJI0 PACCMOTPEHO C HApyILICHUEM
MTOACYTHOCTH.

C yuerom wuznoxkeHHoro CyneOHas KOJJIErHsl MO TPaKIAHCKUM Jieiam
Bepxosnoro Cyna Poccuiickoit @enepanun OTMEHWIA COCTOSIBILIAECS IO €Ty
pELIEHNUE Cyla U aleULIUOHHOE ONpPEACIICHUE, a N0 B LEIAX peanu3aluu
3aKOHHOI'O IIpaBa Ha PacCMOTPEHUE JIe€1a TEM CYIOM, KOTOPOMY OHO IOJCYAHO,
Halpasuiia HAa HOBOE pacCMOTpeHre B bacMaHHBIN palOHHBIN CyJ I'. MOCKBBL.

Onpeoenenue Ne 75-KI'16-2

8. IlpaBo Ha 0TKa3 MOTPeOUTE/sI OT MCIOJHEHHUS] A0T0OBOpPa KYILIH-
NMPOJAAKM B OTHONIEHNHM TEXHMYECKH CJIO0KHOT0 TOBapa NMpeaoCTaBJsieTCsl
NPA HEBO3MOKHOCTH HCIOJIb30BATh TEXHUYECKH CJOKHBIH TOBap
BCJIEICTBHE HEOJHOKPATHOI0 YCTPAHEHHMS €r0 PA3JIMYHbIX HEJOCTATKOB B
TeyeHue 0oJiee TPUALATH JHEH KAXKA0r0 rojia rapaHTUIHOTO0 CPOKA, TO €CTh
B JII00OM IOy TAKOI0 CPOKA.

b. obGparuics B Cya ¢ MCKOM K aBTOLIEHTPY O 3alUTE IIPaB MOTPEOUTEN,
yKa3zaB, 4TO MEXAY HHUM M aBTOLEHTPOM ObUI 3aKJIOYEH JOTOBOP KYILIU-
npoaaxu aBroMoOuis. Ccbulasich Ha HANUYME CYIIECTBEHHOI'O HEJOCTAaTKa B
IPOJAHHOM €MY TPAHCIOPTHOM CPEICTBE, UCTEL] IPOCUI PACTOPTHYTH AOTOBOP
KYIUTM-TIPOAQXXH, B3bICKAaTh C aBTOLICHTPA YIUIAYEHHYIO 3a aBTOMOOWUIIb CyMMY,
MPOLICHTHI MO 3aKIIOYEHHOMY Ui MPUOOPETEHUsS] aBTOMOOWIIA KpPEIUTHOMY
JIOTOBOPY, YIUIAYEHHYIO MPU 3TOM CTPaXOBYIO MPEMHUIO, CTPAXOBYIO MPEMHUIO 110
JnoroBopy crpaxoBaHus aBTomoOuns mo puckam KACKO, HeycTo#Ky,
KOMIIEHCAIIMI0 MOPAJbHOTO Bpeaa, ITpad B COOTBETCTBUUM C 3aKOHOM
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Poccuiickoit ®deneparuun ot 7 depayst 1992 r. Ne 2300-1 «O 3amure mnpas
noTpeduTenei» (nanee — 3aKoH O 3alUTe IPAB MOTPEOUTENEH).

Cynom ycraHnoBieHo, uTo 5 HOsi0ps 2013 1. Mmexnay b. m aBTOIEHTpOM
3aKJII0YEH JIOTOBOP KYIUIM-TIPOJaKH aBToMoOwmiss. Ha mpuoOpeTeHHBI
aBTOMOOWJIb YCTAHOBJICH TapaHTHUUHBIA CpoK — 36 mecsmeB wid 50 ThICSY
KUJIOMETPOB Tpoodera.

B nepuox rapaHTuiiHOTO Cpoka B aBTOMOOWJIE HEOJHOKPATHO
MPOSIBISICh HEJOCTAaTKH, B pE3yJbTaT€ 4YEro TPAHCIOPTHOE CPENCTBO
HaxOJWJIOCh HA PEMOHTE, B TOM YHCJIE B TEYEHUE MEPBOrO I0Ja FapaHTUHHOIO
oOcy>KuBaHus O0JIee TPUIIATH THEH.

VYnoBnerBopsis HCKOBbIe TpeboBanust b., cyaq mnepBoi HWHCTaHUUU,
IpUHUMasi BO BHHMaHUE HEOJHOKPATHOCTh 3aMEHbl TeHepaTopa, KOPOOKH
NEPEeKITIOYEHUsT Tepead U HaxOoXKJIEHHWE aBTOMOOWIS Ha PEMOHTE CBBIIIE
OJIHOTO MecCAlla B TEUEHHE T0Jla, HUCXOAWI W3 HAIMYUAS Yy aBTOMOOWIIA
CYILLECTBEHHOI'O HEJIOCTATKA.

OTMeHsis pelieHue Ccyaa TMepBOM HMHCTAaHIIMM W OTKa3biBas B
VAOBJIETBOPEHUU UCKa, CYJ aneUBIIMOHHONM WHCTAaHUMM CcOcJajics Ha
OTCYTCTBHUE HEJOCTATKOB, KOTOpbIE TMPOSBISUINCHL OBl BHOBb TMOCIE HX
ycTpaHeHus. [Ipu olieHKe JOBOJOB HCTIIA O HEBO3MOXHOCTH HCIOJIb30BATh
NpUOOPETEHHOE  TPAHCIOPTHOE CPEJICTBO B  TEUYEHHWE TMEpPBOr0  Troja
AKCIUTyaTaluy 0oJiee TPUALIATH JHEH Cy/ aneJUIIIMOHHON WHCTAaHIUU YyKa3ad,
yTo B CWiIy CT. 18 3akoHa o 3amuTe mpaB MOTpeOUTenel s OTKa3za ot
UCIIOJIHEHUSI JIOTOBOpPA KYILUTU-TIPOJAKH aBTOMOOWIb JOJDKEH HaXOAUThCS Ha
PEMOHTE B COBOKYITHOCTH 0oJiee TpUIIATH JHEH B TEUCHHE KaXIOro Troja
rapaHTUHHOTO CPOKA, & HE TOJIBKO B TEUCHHE MEPBOTO I'0J1a SKCIUTYaTaLNH.

Cynebnas koJjulerus 1O TrpaxkaaHckum Jnenam  BepxoBnoro Cyga
Poccuiickont @enepanuu mpu3Haia BbIBOABI CyJla ANCUIIIUOHHON WHCTAHIWU
OIMK1OOYHBIMHU, OTMEHHJIA COCTOSIBIIIEECS TIO SISy aneUIIUOHHOE OINpe/eeHue
W HalpaBWIa JIEJI0 HA HOBOE PACCMOTPEHUE B CYJ aleUISIIIMOHHON MHCTAHIIUH,
yKa3aB CIICIYIOIIEE.

Cornacuo crt. 18 3akoHa 0 3amuTe MpaB MOTpeOUTENEH B OTHOIICHUU
TEXHUYECKHU CJI0XXHOTO TOBapa MOTPEOUTEIh B Ciiydyae OOHapy)XEHUS B HEM
HEJIOCTATKOB BIIPaBE OTKA3aTbCsl OT UCIOJIHEHHUS JOTOBOpA KYIUIM-TIPOAAXKU U
noTpeboBaTh BO3BpaTa yIUIAY€HHOW 3a TaKOW TOBAp CYMMBI JTUOO MPEIbSBUTH
TpeOOBaHKE O €ro 3aMEHE Ha TOBAp ATOM ke MapKu (MOJENU, apTUKYJIa) WA Ha
TaKOW € TOoBap JPYrol Mapku (MOJENU, apTHKYyJa) C COOTBETCTBYIOIIUM
nepepacyeToM MOKYIHOM LIEHbI B TEYEHUE MATHAAUATHA JTHEW CO JTHS Mepeaadu
MOTPEOUTEIO TAKOTO TOBapA.

[lo wcTedeHnn OTOrO CpoKa yKa3aHHbIE TPeOOBaHUS TMOJICKAT
YVAOBJIETBOPEHUIO, B YAaCTHOCTH B Ciydyae OOHApYKEHUS CYIIECTBEHHOIO
HEeJI0CTaTKa ToBapa.

CornacHO pa3bICHEHMIO, COJEpKaleMycs B 1. 13 TOCTaHOBIEHUS
[Tnenyma BepxoBHoro Cyna Poccuiickoit @enepanmu ot 28 utoHs 2012 1. Ne 17
«O paccMOTpeHUM CyJaMH TpaXJaHCKUX Jell MO CcropaM O 3allliTe IpaB
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noTpeduTeneil», Mmoa CyUECTBEHHBIM HEJOCTAaTKOM ToBapa (paboThl, YCIyru),
IpyU  BO3HUKHOBEHHWH KOTOPOTO  HACTYNAKOT IPaBOBbIE  IOCJIEICTBUS,
npeaycMOTpeHHble cT. 18 u 29 3akoHa o 3amuTe npaB moTpedutesneil, ciemyer
MOHMMAaTh B TOM YHCII€ HEJOCTaTOK ToBapa (paboThbl, YCIyTH), BBISBICHHBIHI
HEOJHOKPAaTHO, — PAa3JIMYHbIE HEIOCTAaTKA BCETO TOBapa, BBIABICHHBIE OoOJee
OJTHOTO pa3a, KaKIblil K3 KOTOPBIX B OTAEIBHOCTU JejaeT ToBap (padory,
YCIIYTY) HE COOTBETCTBYIOIINM 00s13aTETHHBIM TpeOOBaHMSIM,
IPEIYyCMOTPEHHBIM 3aKOHOM WJIM B YCTAaHOBJICHHOM WM TOpSAIKE, JHOO
YCIIOBUSIM JIOTOBOpa (IIPU UX OTCYTCTBUHU WJIM HEMOJHOTE YCJIOBHU — OOBIYHO
NpEeAbABISIEMbIM  TPEOOBAHUSM), M TMPUBOJUT K HEBO3MOXKHOCTU WM
HEJIOMYCTUMOCTH MCIIOJIB30BAHMS JAHHOTO TOBapa (paboThbl, YCIYrH) B LENSX,
JUTsl KOTOPBIX ToBap (pabota, yciyra) Takoro pojia 00bIYHO UCTIOIB3YETCS, WIH B
HEesiX, 0 KOTOPBIX MpojaBell (MCHOJHUTENb) ObUT MOCTABJIEH B M3BECTHOCTD
noTpeduTeneM NpU 3aKIOYEHUU JOTOBOpa, WM 00pa3ly U (MJIM) ONMUCAHMIO
P NPOAAKE TOBapa Mo 0opasiy u (WIK) MO ONMUCAHUIO.

Takum 00pa3oMm, B CHIIy NPHUBEACHHOIO Ppa3bsICHEHUS K HEIOCTaTKY,
KOTOPBIM BBISIBIISIETC HEOJHOKPATHO, OTHOCSTCS PAa3JMYHbIE HEAOCTaTKH,
BBISIBJIIEMBIE BO BCEM TOBape, IPH 3TOM KaXKIbl U3 YKa3aHHBIX HEJOCTATKOB
TOBapa B OTIEIBHOCTH JOJDKEH JeNaTb TOBap HE COOTBETCTBYIOIIMM WJIU
00s3aTeNbHBIM TPEOOBAHUAM, MPEIYCMOTPEHHBIM 3aKOHOM, WJIM YCIOBHUSM
JIOTOBOpA, UM LIEJSAM, JIJIs1 KOTOPBIX TOBAp TaKOTr'O poja OOBIYHO HCIOIb3YETCH.

CornacHo 3aKJIIOYEHHIO HKCIIEPTa B aBTOMOOMIIE MCTLA BBISBICHO HU3KOE
HanpspkeHue B OOpPTOBOM  CeTH, KOTOpPOE SIBISIETCS  HEHMCIPABHOCTHIO
MPOU3BOJICTBEHHOIO  Xapakrtepa. JlaHHasi HEUCHpPaBHOCTb, CBSI3aHHAs C
HEJIOCTATKOM IUTaHHUS 3JIEKTPOCETH, YK€ HEOJHOKPATHO IPUBOAMIA K PEMOHTY
aBTOMOOUJIS.

Kak cnemyer u3 marepuanoB jena, B apromoowmie 24 nexadbpst 2013 r.
OblIa Mpou3Be/ieHa 3aMeHa re’eparopa, 14 mapra 2014 r. — peMOHT KOpPOOKH
nepenady, 8 anpens 2014 r. — 3aMeHa BBIKJIIOYATENIEH CTOIICUTHAJIOB.

23 anpesnst 2014 1. b. oOpatuiics B aBTOLEHTP JJIs1 YCTPaHEHUS HEMOJIAI0K
B CHCTEME DJJIEKTPOHHOTO KOHTPOJIi YCTOMYMBOCTHU, KOTOPBIE BBIPA3UIIUCH B
CaMOMNPOU3BOJbHOM TOPMOXEHUU aBTOMOOWJISI BO Bpemsi JBWKeHud. llpu
MPOXOXKJIEHUHU TEXHUUYECKOTO OOCIYKMBaHUS HEUCIPABHOCTH YCTPAHEHbI HE
OBLITH.

4 wmas 2014 1. B aBromMoOuJie TpPOM3BEJCHA 3aMEHA COCIUHUTENS
BpalalOIIETOCs YCTPOUCTBA.

22 mas 2014 r. ucrenr oOpatwics 3a yCTpaHEHHUEM JE€(PEKTOB CHUCTEMbI
AJIEKTPOHHOTO KOHTPOJISI YCTOWYMBOCTH, 4Y€XJia pblyara KOPOOKH Tmepenad u
AHTUTPaBUUHBIX Hakieek. OTBETYMKOM TPOM3BEJCHA 3aMEHa KaTyIIeK
3a)KUTaHUS U YeXJia pyYKd KOpOOKH mepeay.

21 wurons 2014 r. B aBTOMOOWJIE MPOU3BEJCHA TMOBTOPHAS 3aMEHa
reHeparopa, 5 aBrycra 2014 r. — 3aMeHa peMHs HaTsHKEHUSI TEHEpaTopa.

Mexnay Tem CcyJl anejuIsiMOHHOW MHCTaHIIMK, HE paclieHuBas HEJI0CTaTOK
aBTOMOOWJISI KaK CYUIECTBEHHBIM, OLIEHKH TOMY OOCTOSITENIbCTBY, HACKOJIBKO
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YCTpaHSIBIIMECS  MpPU  TapaHTUWHBIX  PEMOHTaX  HEAOCTAaTKHM  MOTYT
MPENATCTBOBATh  HCIOJB30BAHUIO  aBTOMOOWJIA ~ HMCTIA 10  IEJICBOMY
HAa3HAYEHUIO, HE Jal W HE Yyuel, YTO HEJOCTAaTKOM TOBapa, BBISIBICHHBIM
HEOJHOKPATHO, SIBJISIFOTCSl pa3jUYHbIE HEIOCTATKU BCErO TOBApa, BHISBJICHHBIC
0oJiee OJHOTO pasza, KaXKJbld W3 KOTOPHIX B OTJEIBLHOCTU JEJaeT TOBAp HE
COOTBETCTBYIOIIUM 0053aTE€ILHBIM TPEOOBAHUSAM, MTPEAYCMOTPEHHBIM 3aKOHOM,
7100 YCIOBHSAM JOTOBOPA M IPUBOJUT K HEBO3MOYKHOCTH WIJIH HETOMYCTUMOCTH
WCIIOJIb30BAaHUsl JAHHOTO TOBapa B IEJIAX, JJIi KOTOPBIX TOBap TaKOTO poja
OOBIYHO UCIOJIb3YETCH.

Kpome Toro, ct. 18 3akoHa o 3amuTe mpaB MOTpeOUTENIEH B KauecTBe
OCHOBAHMS JJI1 OTKa3a OT MCIOJHEHHUS JI0rOBOpa KYIUTU-TIPOJAXKH TEXHUUECKH
CJIOHOTO TOBapa MpPeayCMOTpPEHa HEBO3MOXKHOCTh €ro HCIOJIb30BaHUS B
TEYEHUE KaXKJOro rojJa TapaHTUWHOTO CpPOKa B COBOKYMHOCTH Oo0jee dYeMm
TPUALIATH JIHEW BCIEJICTBUE HEOJHOKPATHOTO YCTPAHEHHUS €ro pa3iudHbIX
HEJIOCTaTKOB.

[IpaBo Ha OTKa3 OT UCIIOJIHEHUS IOTOBOPA KYILUIU-NPOAAKH B OTHOIIICHUH
TEXHUYECKH  CIIOKHOTO TOBapa, IO CMBICIY TMPUBEACHHON  HOPMBI,
MPEAOCTAaBISACTCS NP HEBO3MOXKHOCTH MCIOJIb30BaTh TEXHUYECKH CIIOKHBIN
TOBAp BCJIEACTBUE HEOJHOKPATHOTO YCTPAHECHUS €r0 Pa3JIMUHbIX HEJIOCTATKOB B
TeueHue OoJiee TPUILATH AHEH Ka)XJOro roja TapaHTHITHOTO CpOKa, TO €CTh B
J1000M Oy TAaKOTO CpOKa.

Cynom ycraHoBjieHO, yTO B mepuoj ¢ 8 Hos0ps 2013 r. mo 4 aBrycra
2014 ., TO ecTb B TEUEHHE IEPBOrO Troja TapaHTUWHOTO HCIOJIb30BAHMUS,
aBTOMOOWJIb HAaxOJWJICS Ha rapaHThiiHOM pemoHTe 11 pa3, Bcero Ooiee
Tpuauatu gHer. IIpu 3TOM OCyIIECTBISIIMCH MOBTOPHBIA PEMOHT T€HEpaTopa,
MOBTOPHBIN PEMOHT KOPOOKH TMEPEKIIOUEHHUS Tepeady, CUCTEMbI dJIEKTPOHHOTO
KOHTPOJISI yCTOUYUBOCTH.

BeiBombpl cyna  aneuISIMOHHONM  MHCTAaHIMM O TOM, 4TO  JUIA
BO3HUKHOBEHHUS Yy HCTIIa IpaBa Ha OTKAa3 OT MCIOJHEHHUS JO0TOBOpa KYILUIH-
MPOJAKH aBTOMOOWJIb JIOJDKEH HAaXOAUThCA B PEMOHTE B KaXIbll Toj
rapaHTUHHOIO CPOKa B TeUCHHUE OoJiee ueM TPUALATh JHEW B KaXXJIOM U3 HUX, a
HaxXO0XXJICHUE TPAHCIOPTHOTO CPEJACTBA HAa PEMOHTE B TEUCHUE YKa3aHHOIO
CpOKa TOJBKO B TMEPBOM TOAYy TapaHTUM OCHOBAaHHUEM ISl PACTOPKEHUS
JIOTOBOPA HE ABJISIETCS, OCHOBAHBI HA OITMOOYHOM TOJIKOBAaHUHU 3aKOHA.

Onpeoenenue Ne 16-KI°16-19

9. Haimuyme BO3MOKHOCTH YCTPAHUTb HEAOCTATOK TEeXHUYECKH
CJI0KHOT0 TOBapa caMoO IO ce0e He O3HA4YaeT, YTO TAKOW HEJOCTATOK He
SIBJISIETCSI CYIIECTBEHHBIM HeJ0cTaTkoM ToBapa. K cymecTBeHHBIM
HEJ0CTATKAM TOBapa 3aKOH OTHOCHUT TaK:Ke M Te, YCTPaAaHEHHE KOTOPbIX
TpedyeT HecOpa3MePHBIX PACX0/10B UJIH HECOPA3MEPHBIX 3aTPAT BPeMeHHM.
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B. obparunace B Cyq ¢ MCKOM K aBTojauiepy o0 OTKa3e OT JOroBopa
KYIUTA-TIPOJaki aBTOMOOWIISI, BO3BpAaTe YIJIA4€HHOM 3a HEro ICHEKHOU CyMMBI,
B3bICKAHUU HEYCTOMKH M KOMIIEHCALIMK MOPaJIbHOTO BpeE/a.

B oOocHoBanune TpeOoBaHMII WUCTEll yKazaiga, 4YTO TIpuodpena y
aBTOAMJIEPA 10 JOTOBOPY KYIUIH-NPOAAKH aBTOMOOMIIb.

B Tedenne rapaHTHIIHOTO Cpoka Ha aBTOMOOWIE OBLTM OOHApYKEHBI
nedeKThl JIaKOKPACOUYHOTO MOKPBITHS, & UMEHHO MHOTOYHCICHHBIE TOUYCUYHBIE
CKOJIBI TI0 BCEMy Ky30By aBTOMOOWIS, HapyUI€HHE  I€JIOCTHOCTH
JIAKOKPACOYHOI'O IOKPBITUS B HEIIOCPEICTBEHHOM IIPUIIETAHUH JIBEPHBIX PyUYEK
K JIBEpsIM, a TAaK)K€ O4aru pKaBUMHBI Ha JIMLEBBIX MMOBEPXHOCTAX aBTOMOOWJIS
IIOJT JJAKOBBIM IIOKPBITHEM C HAPYLIEHUEM CJIOEB TPYHTA U KPACKU IOl HUM.

B cBa3u ¢ 3TuM ucteny oOpaTwiiack K aBTOJAWIIEpY € TpeOOBaHHEM OO0
OTKa3e OT JOroBOpa KYyIUIM-TIPOJAKU W BO3BpaTe JCHEXKHBIX CPEICTB.
OTBETYMKOM OBbUT OPraHU30BaH OCMOTP TPaHCIOPTHOro cpexacTa. CoriacHo
aKTy TEXHUYECKOW JUArHOCTUKH aBTOMOOWIIS,, COCTABIEHHOMY CIELHAINCTaMU
OTBETYMKA, 3asBJICHHBIE MCTIOM JE(EKTHl SBISIOTCS HEMPOU3BOACTBEHHBIMH,
NPU3HAHO HAJIWYME HApYIIEHUs JIAKOKPACOYHOTO TMOKPBITUS IMOJA PYYKOM
OTKPBIBAHUs MIEPEIHEN JIEBOW IBEPH, NPEIJIOKEH PEMOHT — IIEPEKPACKA IBEPH.

He cornacuBmmch ¢ pe3ynbraTaMu OCMOTpa, UCTEL OOpaTUIach B LICHTP
AKCIIEPTU3bl AaBTOMOOMJIEN JUIsl TIPOBEIEHUS aBTOTEXHUYECKOTO HMCCIIEIOBAaHUS
TPaHCHOPTHOTO cpencrtBa. (CoOrnacHO 3aKIIOYEHUIO CIIEHHAIMCTA  ATOrO
YUPEXKJIEHUSI HaApyIICHUs JIAKOKPACOYHOTO IOKPBITHS aBTOMOOWIIS SIBISIOTCS
IPOU3BOJCTBEHHBIM Jie(heKToM. JlakokpacodHOe MOKPBITUE HE COOTBETCTBYET
CYLIECTBYIOIMM HOpPMaM M CTaHAApTaM, €ro OTCIOEHUE IIPOMCXOAMUT IIO
NpUYMHE HU3KOM are3uu, 4yTo SBJSAETCS MPOU3BOACTBEHHBIM OpaKkoM.

Ilocne monyyeHus yKa3aHHOIO 3aKIOYEHHs B. MOBTOpHO HampaBuia
IIPETEH3UIO B a/IpEC OTBETUHKA, B YIOBJIETBOPEHUN KOTOPOU €1 OTKA3aHO.

PemienneM cyna HCKOBbIE TpeOOBaHUS YIOBJIETBOPEHBI YaCTHUYHO:
pPacTOpPrHyT JOTOBOP KYIUIU-TIPOJAXKH TPAHCIIOPTHOIO CPEACTBA, 3aKJIFOUEHHBIN
Mexay B. m aBroawsiepoMm, B MOJIb3y MCTIIA B3BICKAHBI JEHEXKHAas CymMMa B
pa3Mepe CTOMMOCTH aBTOMOOWJII M JOINOJHHUTEIBHOrO0 00OpyAOBaHMS,
HEYCTOWKa, KOMIIEHCAI[Usl MOPAJIbHOTO Bpeaa, Tpad U cyaeOHbIEC U3IEPKKH.

ATNEUISIIIMOHHBIM  ONIPE/ICJIEHUEM pEUIEHUEe CyAa NEepBOM HHCTaHIUU
OTMEHEHO, N0 JIeJy INPUHATO HOBOE pELIEHHE, KOTOPBIM B YJIOBJIETBOPEHHUU
UCKOBBIX TPeOOBaHUN OTKa3aHO.

Cynebnas koyuierus 1O TrpaxnaHckum nenam  BepxosHoro Cyna
Poccutickon ®@enepaunu OTMEHUIIA ANEIUIALMOHHOE ONIPEACIICHUE U HalIPaBUIIa
JIeJI0 Ha HOBOE PACCMOTPEHHME B CyJ AaNeUBILMOHHOM WHCTAaHLUUU II0
CJIEIyIOLIUM OCHOBAHHUSIM.

[IpaBa mokymarenss B ciydyae MNPOAAKA €My TOBapa HEHAIJIEkKAIIEro
kadecTBa 3akpemieHsl B cT. 503 'K P®, n. 3 kKoTOpoH yCTaHOBIJIEHO, YTO B
OTHOUIEHUU TEXHUYECKU CJIOHOTO TOBapa IMOKYyIaTejab BIpaBe MOTpeOOBATH
€ro 3aMeHbl WJIM OTKa3aTbCAd OT HMCIIOJIHEHMS] JOTOBOpAa PO3HUYHOW KYIUIH-
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NpoJaXu W MOTpeOOBaTh BO3BpaTa YIJIAYEHHOW 3a TOBap CyMMBI B cllydae
CYILIECTBEHHOI'O HapyIIeHHs TPEOOBAaHUH K €r0 KaueCTBY.

B cootBerctBuu ¢ 1. 2 cT. 476 'K P® B oTHOIIEHUHU TOBapa, Ha KOTOPBII
POJABIIOM MPEJOCTABICHA TapaHTUs KadecTBa, NPOJABELl OTBEYAeT 3a
HEJJOCTATKU TOBapa, €CJIA HE TOKAKET, YTO HEJAOCTATKH TOBapa BO3HUKIIU MOCIIE
€ro Inepenayd MOKYMNaTeNl0 BCJIEICTBHE HAPYLUICHHs IOKYIATEIEM IIPABUII
MOJIb30BAaHUsI TOBAPOM WJIM €r0 XpaHEHHs, TUOO NEHCTBUI TPEThUX JIUI, JHOO
HEMPEOAO0JIMMON CHJIBI.

B 4ncio TeXHUYECKHU CIOKHBIX TOBAapOB, NIEPEYEHb KOTOPBIX YTBEPKIECH
noctaHoBiieHueMm IIpaBurtensctBa Poccuiickoit ®enepanuun ot 10 HOsOps
2011 r. Ne 924, BXOIAT JIETKOBBIE aBTOMOOMIIH.

Crateeii 9 @epepasnibHOro 3akoHa oT 26 siHBaps 1996 r. Ne 15-03
«O BBeJIcHUM B JICHCTBUE 4YacTu BTOpoM ['paxmaHckoro kojekca Poccuiickoit
denepanuu» YCTAaHOBJIEHO, YTO B Clly4asiX, KOTJa OJHOM M3 CTOpPOH B
00s3aTENbCTBE  SABJIACTCS TpPaXXKIaHWUH, MCHOJB3YIOIIMKM, MNPHOOPETAOIINIA,
3aKa3bIBAOIIMKI JTUOO MMEIOIINA HaMEpEeHUE MPUOOPECTU WM 3aKa3aTh TOBAPHI
(paboThI, yCIyru) AJIsl IUYHBIX OBITOBBIX HYXKI, TAKOW T'Pa’KJIaHUH TOJIb3YETCS
IpaBaMU CTOPOHBI B 0053aTEILCTBE B COOTBETCTBHHM C ['paklaHCKUM KOJIEKCOM
Poccuiickoii @enepanuu, a TakKe MpaBaMH, MPEIOCTABIEHHBIMU MOTPEOUTEIIO
3akoHoM Poccuiickoii ®enepanun «O 3ammuTe mpaB MNOTpeOUTENECH» WU
W3IaHHBIMU B COOTBETCTBUU C HUM WHBIMH IPABOBBIMU aKTaMHU.

Cornacao ct. 18 3akona Poccuiickoit @enepanuu ot 7 geBpans 1992 r.
Ne 2300-1 «O 3amute npaB notpedburteneit» (manee — 3aKOH O 3alIUTe MpaB
noTpeduTeNneil) B OTHONICHUH TEXHUYECKU CJIOKHOTO TOBapa MOTPEOUTENh B
ciiydae OOHapyXeHUSI B HEM HEJIOCTAaTKOB BIIPABE OTKA3aThCs OT HCIOJHEHUS
JIOTOBOpA KYIUTU-TIPOJIAXKHU M TMOTpPeOOBaTh BO3BpaTa YIIAYEHHOW 3a TaKOM
TOBap CyMMbI JMOO MPEIbsBUTh TPEOOBAHUE O €ro 3aMEHE Ha TOBap ATOM Ke
Mapku (MoJenu, apTUKyJa) WM Ha TaKOW K€ TOBap APYrod mMapku (MOIeiH,
apTHKyJla) C COOTBETCTBYIOIIMM IE€PEPACUETOM IOKYIHOM ILIEHbl B TEUEHHUE
MATHAIUATH JHEHN co AHS Nepeladyu NOTPEOUTENIO TAKOTO TOBapa.

[lo wucTeueHMH STOroO CpoKa yKa3aHHble TpeOOBaHUS MOMAJIEKAT
YVIOBJIETBOPEHUI0O B OJHOM M3 CIEAYIOIIUX CIydaeB: OOHApyKEHHE
CYLIECTBEHHOI'O HEJO0CTaTKa TOBapa; HAapyILIEHUWE YCTAHOBIICHHBIX JIaHHBIM
3aKOHOM CpPOKOB YCTPaHEHHUsI HEJOCTAaTKOB TOBapa; HEBO3MOXHOCTb
UCIIOJB30BaHUsl TOBApa B TEUEHHE KaXJOTO ToJla TapaHTUHHOIO CpOKa B
COBOKyNHOCTH Oosiee 4YeM TpuAalarh JHEW BCJIEICTBUE HEOAHOKPATHOTO
YCTPAaHEHHUSI €T0 Pa3IMYHbIX HEJOCTATKOB (1. 1).

B oTHOmeHun TOBapa, Ha KOTOPBIM YCTAaHOBJIEH TapaHTUWHBIM CPOK,
IPOJaBell (M3rOTOBUTED), YIOJIHOMOYEHHAs OpraHu3alus W
YIOJIHOMOYEHHBIA UHIAUBUIYTBHBIN PEANPUHUMATEh, UMIIOPTEP OTBEYAET 3a
HEJIOCTaTKU TOBapa, €CJIM HE JOKaXET, YTO OHU BO3HUKIM TOCIE Mepeaadu
TOBapa MOTPEOUTENIO BCJIEICTBHE HAPYIICHHS MOTPEOUTENIeM MpaBU
WCIIOJIB30BaHUs, XpaHEHUsI WM TPAHCIOPTHUPOBKU TOBapa, JACUCTBUM TPEThUX
JIUIL WU HETIPEOA0JIMMON CUJbI (1. 6).
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Yacteto 1 ct. 79 T'TIK P® npeaycMOTpEHO, YTO B Clly4yae BOSHUKHOBEHUS
B MIPOLIECCE PACCMOTPEHUS Jejia BOIPOCOB, TPEOYIOUINX CIIEUANbHBIX 3HAHUM B
pa3nUYHbIX OOJIACTSAX HAyKH, TEXHUKH, HMCKYCCTBa, pEMecia, CyJ Ha3HAayaeT
skcrieptudy. I[IpoBemeHue HSKCHEpTU3BI MOMKET OBITh MOPYUYEHO CYIeOHO-
JKCIIEPTHOMY  YUPEKICHUIO, KOHKPETHOMY JKCHEPTy WIM HECKOJIbKUM
JKCIIEPTaM.

[lo nmanHOMYy  Jfelmy  ompeneleHdeM cyaa  Oblla  Ha3HayeHa
aBTOTEXHUYECKAs HKCIEPTHU3A.

CornacHo 3aKIIOYEHHUIO JKCIEPTOB CYACOHO-3KCIEPTHOTO YUPEHKACHUS
Ha KamoTe, Mepe/lHeM M 3aJlHeM OamIepe, paMme NEepeaHel JIeBO JABEpH, pame
nepeHel MpaBoil IBepH, ABEpU Oara’kHOTO OTIEICHUS, 3aJHEM KpbLIE, 3aHeH
paBoil BEpH, KPbIIIE Ky30Ba aBTOMOOWJIS, MPUHAJJIEKAIIIETO UCTILY, UMEIOTCS
MOBPEXKIEHUA JIAKOKPACOYHOTO MOKPBITHSI HA YKa3aHHBIX Y4YacTKaX pa3IudHON
CTENEHU BbIpaKEHHOCTU. [IprumHOi 00pa3oBaHUs yKa3aHHBIX IMOBPEKICHUIMA
ABJIIETCSI CKPBITBIA TMPOU3BOJACTBEHHBIN Je(eKT (ciiaboe JIaKOKpPacoyHOE
NOKPBITHE), TPOSABUBLIMMCA B MPOLECCE OHKCIUTyaTallMM aBTOMOOWIS TIpH
MEXaHUYECKOM BO3JCUCTBUM MEJIKHX TBEPAbIX YACTHIl, OTJETAIOIIUX OT
JIOPOKHOTO MOKPBITUS. TBEPAOCTh JTAKOKPACOYHOI'O MOKPBITUS aBTOMOOWIIA B
YKa3aHHBIX MECTaX SBJSETCS HU3KOW, HApyIIAeT AOIMYCTUMBbIE TPEOOBAHMS
MEXIYHAPOIHBIX U TOCYAAPCTBEHHBIX CTAHIAPTOB M OTPACIEBBIX HOPMATHUBHO-
TEXHUYECKUX JOKYMEHTOB. [loka3aTenb TBEPIOCTH JTAKOKPACOYHOTO MOKPBITHS
HUKE JTOMMYCTUMBIX 3HAUEHHMH SBIIETCS MPOU3BOJACTBEHHBIM AedexToMm. Kpome
TOT0, UMEET MECTO HU3KAasl TBEPJIOCTh U OTCYTCTBHUE CJIOS TPYHTA HA NIEPEAHEM U
3agHeM Oammepax aBTOMOOWISA. YCTpaHEHUE BBISABICHHBIX JE(PEKTOB
JAKOKPACOYHOI'O MOKPBITUS aBTOMOOWJII BO3MOXHO TOJIbKO IYTEM 3aMEHbI
Ky30Ba aBTOMOOWJIS, PELIUTh BOMPOC O CTOMMOCTH YCTPaHEHHUS HMEIOIIUXCS
NOBPEXJICHU HE TMPEACTABISIETCS BO3MOXXHBIM B CBSI3M C TEM, 4YTO IS
YKa3aHHBIX aBTOMOOWJIEM HE MpeAyCMOTpeHa IOCTaBKa 3alacHbIX YacTei
Ky30Ba B OKpaIIEHHOM MeTaJlJIe.

BbIBOABI 3KCHEpTa COBMANAIOT C 3aKIIOYEHHUEM LIEHTpPa JKCIEPTU3bI
aBTOMOOUJIEH, MPEICTABICHHBIM UCTIIOM MIPU OOpAIIEeHUH C UCKOM B CY/I.

JlanHble  BBIBOABI  AKCIEPThI  CyACOHO-IKCIEPTHOTO  YUPEKICHUS
MOATBEPINIIM MPU UX TOMPOCE B CYACOHOM 3acCeIaHUU Cy/a NEePBO MHCTAHLIUU.

Cyn nepBoil MHCTAHIIMM, YACTUYHO YJOBIIETBOPSISI HCKOBbIE TPEOOBaHMS,
JlaJl OLEHKY BCEM J0Ka3aTeJbCTBAM B MX COBOKYITHOCTH M IPUUIEN K BBIBOJY O
TOM, 4YTO HEIOCTaTOK HNPUOOPETEHHOTO0 HCTIOM aBTOMOOWIS SIBISETCS
CYILIECTBEHHBIM, ITOCKOJBKY ITOJIHOE €r0 YCTPAaHEHHE BO3MOYKHO TOJIBKO IIyTEM
3aMEHBbI Ky30Ba.

Cya ane/usiIMOHHOM WHCTAaHUMH, OTMEHSS pEIIeHHs CyJaa IepBOi
WHCTaHIIMU U OTKa3bIBasl B YAOBJIETBOPEHUU UCKOBBIX TPEOOBAaHUM, COCIIAJICS HA
TO, YTO HEAOCTATKH aBTOMOOWJIS SIBJIAIOTCSl YCTPAHUMBIMH, MTOCKOJIBKY OKpacka
aBTOMOOWJISI B YCIIOBUSIX PEMOHTHOM MacTEpPCKOM BO3MOKHA B IIPUHIIMIIE.

[Ipu 3TOM CyJ aneuIIuMOHHON MHCTAHIIMU yKa3all, YTO HEYCTPAHUMOCTh
HEJI0CTaTKa dKCIepTaMu He 000CHOBAHA.
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Mexay TeM 1MoJ CyUIECTBEHHBIM HEJI0CTAaTKOM ToBapa (paboThl, YCIYTH)
COrNIacCHO mpeamOyne 3akoHa O 3al[UTe MpaB NOTpeOHUTeNell MOHUMAaEeTCs
HEYCTPAaHUMBI HEJOCTATOK WM HEAOCTATOK, KOTOPBIH HE MOXET OBIThH
ycTpaHeH 0e3 Hecopa3MEepHBIX PacXOJ0B WU 3aTpaT BPEMEHH, WM BBISBISETCS
HEOJHOKPATHO, WJIM MPOSIBISETCS BHOBB IOCIE €r0 YCTPAHEHUs, WU APYrou
10/T00HBII HETOCTATOK.

B n. 13 nocranoBnenus Ilnenyma BepxoBHoro Cyna Poccuiickoit
®epnepanuu ot 28 utoHA 2012 r. Ne 17 «O paccMoTpeHnH CyiamMu rpakIaHCKHUX
JIeJ1 IO CIIopaM O 3allUTe MpaB MOTpeOUTenen» pa3bsCHEHO, YTO HEYCTPAaHUMBII
HEJI0OCTaTOK TOoBapa (paboThbl, YCIYrHM) — 3TO HEIOCTATOK, KOTOPBIM HE MOXKET
OBITH YCTPaHEH MOCPEJCTBOM MPOBEJCHUS MEPOIPUATUN IO €r0 YCTPAHECHHUIO C
1EJIbI0 IPUBEJICHUS TOBapa (paboThl, YCIYyTH) B COOTBETCTBUE C 00s13aTEIbHBIMU
TpeOOBAHUSIMU, TPEAYCMOTPEHHBIMH 3aKOHOM WM B YCTAHOBJIEHHOM WM
MOPSIJIKE, WJIM YCIOBUSIMH JOTOBOpa (MPU HUX OTCYTCTBUM WM HEMOJHOTE
YCIOBUA — OOBIYHO MPEABSIBISIEMBIMU TPeOOBAHUAMM), NPUBOIALIIMN K
HEBO3MOKHOCTH WJIM HEIONYyCTHMOCTH MCIOJIb30BaHUSl JIaHHOTO TOBapa
(paboThI, yCclIyru) B HENsIX, AJIS KOTOPBIX TOBap (paboTa, yciyra) Takoro poja
OOBIYHO UCTIONB3YETCS, WK B EAX, O KOTOPBIX MpoaaBel] (MCIOTHUTENh) ObLT
MOCTaBJIEH B HM3BECTHOCTb MOTPEOMTENEM MpPU 3aKIOYEHUH JAOrOBOpa, WIH
oOpa3iomM u (WiIM) ONMHCAaHUEM MPU MPOJAXKe ToBapa Mo obpaziy W (WiM) Mo
OIHMCAHMIO.

Henocratrok TOBapa (paboThl, YCIyru), KOTOpPBI HE MOXKET OBbITh
yCTpaHeH ©0€3 HeCOopa3MEepHbIX pacxoloB, — HEIOCTaTOK, pacxXxoibl Ha
YCTpaHEHHE KOTOPOTO MPUOIMKEHBI K CTOMMOCTU WJIM MPEBBIIIAIOT CTOMMOCTD
camoro ToBapa (paboThl, ycnyru) JuOO BBITOAY, KOTOpas Morja Obl ObITh
MOJIy4eHa MOTPeOUTeNeM OT €r0 UCTIOIb30BAHMS.

B oTHOIIEHNM TEXHUYECKH CIIOKHOTO TOBapa HECOPAa3MEPHOCTh PACX0I0B
Ha YCTpaHEHHE HEJOCTaTKOB TOBapa OMNpEAeNseTcd CyJIOM HCXOAs U3
0COOEHHOCTEM TOBapa, IIEHbI TOBapa JIMOO UHBIX €r0 CBOMCTB.

Henocratrok TOBapa (paboThl, YCIyru), KOTOPbIH HE MOXKET ObITh
yCTpaHeH 0e3 Hecopa3MepHOil 3aTpaThl BpEMEHHU, — HEIOCTATOK, Ha YCTpaHEHUE
KOTOPOT'O 3aTPAYMBAETCS BPEMS, IIPEBBIIIAIOIIEE YCTAHOBIEHHBIN COralieHueM
CTOPOH B MUCHBMEHHOW (popMe M OTPAHWUYCHHBIM COpPOKA MATHIO JHSIMHU CPOK
YCTpaHEHMsI HEJOCTaTKa TOBapa, a €CJIM TaKOW CPOK COTJIAIIEHHEM CTOPOH He
ONpEJIeIeH, — BpeMsi, MPEBBIIIAIONICE MUHUMAIBHBIA CpPOK, OOBEKTHBHO
HEOOXOMUMBINA NJIsi YCTpaHEHUsl TaHHOTO HENOCTaTKa OOBIYHO MPUMEHSIEMBIM
CIIOCOOOM.

N3 npuBeneHHBIX IIOJOKEHUM 3aKOHa M pasbsicHeHud Ilimenyma
BepxoBnoro Cyna Poccuiickoii @eaepanuu  clielyeT, UYTO HaJIU4HE
NPUHIIMIUATBHOW BO3MOXKHOCTH YCTpPaHEHHMsS HEIOCTaTKa caMo Mo cebe He
O3HAYaeT, YTO TAKOW HEJIOCTATOK HE SBIISIETCS] CYIIECTBEHHBIM.

K cymiecTBeHHBIM HEOCTaTKaM 3aKOH OTHOCHUT TakX e U T€, YCTpaHEHUe
KOTOpPBIX TpeOyeT HECOpa3MEPHBIX PACXOAOB WJIM HECOPAa3MEpPHBIX 3aTpaT
BpPEMCHU.
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B n. 28 nazBanHoro Beiiie nocraHoBiaeHus: [Inenyma Bepxosunoro Cyna
Poccuiickoii ®denepanuu yka3aHO, 4YTO TMpPH pa3pelieHud TpeOOBaHMIA
norpebuteneil  HEOOXOAMMO  YUMTHIBaTh, 4YTO  Opems  JOKa3bIBaHUS
00CTOATENHCTB, OCBOOOXKIAIOMINX OT OTBETCTBEHHOCTH 32 HEHCIIOJHEHHE JTHO0
HEHaJUIe)Kallee HCIOJHEHUE 00s3aTeNbCTBA, B TOM YHCIE W 33 INPHUYUHEHHE
Bpe/a, JexuT Ha nponasue (. 4 cr. 13, m. 5 cr. 14, m. 5 cr. 231, m. 6 cT. 28
3akoHa o 3amuTe mpaB norpedutenei, ct. 1098 'K PD).

HckitoueHre COCTaBISIOT Ciy4au TMPOJAKU ToBapa (BBINOJIHEHUS
paboThl, OKa3aHUs YCIYrM) HEHAJUIeKAIEro KayecTBa, KOrja pachpeleiieHue
OpeMeHHU JTI0Ka3bIBaHUS 3aBUCUT OT TOTO, ObLI JIU YCTAHOBJIEH HA TOBap (paboTy,
yCIIyT'y) TapaHTUHHBIA CPOK, a TaKKe OT BPEMEHU OOHAPY>KEHUSI HEJOCTATKOB
(m. 6 ct. 18, mm. 5 u 6 ct. 19, n. 4, 5 u 6 cT. 29 3akoHa 0 3amUTE IpaB
MOTPEOUTENECH ).

Kak ycranoBui cya mo gaHHOMy J1eiy, AeheKT OKpacku aBTOMOOWIIS
BBISIBWICS B [IEPUOJI TAPAHTHUIHOTO CPOKA.

N3 3akimodyeHus cyaeOHBIX JKCIEPTOB, a TaKXke U3 JOCYJIeOHOro
3aKJIIOYEHUS CIIEHUATIMCTOB CIEAYET, UTO Uil yCTpaHeHus nedekra Tpedyercs
3aMEHa BCEro Ky30Ba Ha Ky30B C HaJUIeKallel 3aBOACKOM TPYHTOBKOW H
OKPAaCKOM.

Kpome TOro, skcmepramMu yka3aHO, 4TO IOCTaBKa 3amyacTed B BUJE
OKpAallIEeHHOT'O 3aBOJCKMM CIOCOOOM Ky30Ba Uil JaHHOW MOJEIU He
IIPELYCMOTpPEHA.

B cuny npuBeNCHHBIX BBIINIE IMOJOKEHUM 3aKOHa W Pa3bSICHEHUU
[Inenyma BepxoBnoro Cyna Poccuiickoit ®@enepanmu 00s13aHHOCTh JTOKa3aTh
00CTOATENBCTBA, OCBOOOXKAAIOIINE MTPOJABLA OT OTBETCTBEHHOCTH, B TOM YHCJIE
TO, YTO AC(PEKT SBISETCA HEMPOU3BOJICTBEHHBIM, JIMOO TO, YTO OH SIBIISIETCS
YCTPaHUMBIM 0€3 HECOpa3MEpPHBIX PACXOJ0B M 3aTpaT BPEMEHH, JIEKUT Ha
MPOJIABLIE.

Cyn anennsiiMOHHOW MHCTAHIMK 0€3 yKa3aHusi MOTUBOB U 0€3 OLIEHKHU
JTIOKA3aTeJIbCTB OTBEPr BBIBOJABI ASKCIEPTOB O TOM, YTO BOCCTAHOBJICHHE
HaJUIeKalled 3aBOJICKOM TPYHTOBKM U OKPAaCKHU aBTOMOOMIISI TyTEM €ro OKpacKH
B PEMOHTHOW MAaCTEPCKOM HEBO3MOKHO, MPUBECTH aBTOMOOWIIb B Ha/JIeXkKallee
COCTOSIHUE BO3MOKHO TOJIBKO ITyTEM 3aMEHBI Ky30Ba.

Jloka3aTenbCTB, ONPOBEPTarOIINX BBIBOJbI AKCIIEPTA U MOATBEPKIAFOITUX
yCTpAaHUMOCTh  Je(eKTa OKpacku 0e3 Hecopa3MEepHbIX pacxoloB U
HECOpPa3MEPHBIX 3aTpaT BPEMEHH, IIPOIABLIOM HE MPECTABIECHO.

Onpeoenenue Ne 8§3-KI1'16-3

10. Ilpu oTCYTCTBMH B [0roBope MNOPYYUTEIbCTBA CPOKA, HA
KOTOPbI{ OHO /JaHO, M TIPW TNPONMYCKe KPeIUTOPOM YCTAHOBJIEHHOIO
3aKOHOM T'OJAUYHOIr0 CPOKA /Il peIbsBJIeHUs] TPeOOBAHMII K MOPYUUTETIO
MOPYYMTEJIbCTBO NMPEKPALACTCH.
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bank 17 suBapst 2013 r. obparwicCs B cya Kk C. ¢ UICKOM O B3bICKAaHUH
3aJJOJDKEHHOCTH, B OOOCHOBaHHWE KOTOpPOTO YKaszajl, dYTO [0 JOTrOBOpY,
3akimoueHHoMy 27 uronst 2010 r. mexay 6aHkoM U OOIIECTBOM, MOCIEIHEMY
ObLJ1a MpeoCcTaBIeHa KpeIUTHAs JIMHUS CO CPOKOM Bo3Bpara 21 urois 2015 r.

B 1ot xe nenp Oank 3akmouni co C. MOTOBOp MOPYUYMTENHCTBA, IO
KOTOpPOMY TIOCJEIHMA 00s3aJCcs OTBEYaTh NEpe] 3auMOJIAaBLEM B IOJIHOM
o0BbeMe 3a HCTIOTHEHHE O0IIECTBOM 0053aTENBCTB IO JOTOBOPY 3aiiMa.

Pemenunem ap6utpaxnoro cyaa ot 19 mapta 2012 r. o01iecTBo mpu3HaHO
OaHKPOTOM, B OTHOUIEHUU €TI0 OTKPBHITO KOHKYPCHOE IMPOU3BOCTBO.

B cBs3u C HEUCHONHEHHEM 3aeMIIMKOM (0OIECTBOM) JOTOBOPHBIX
00s13aTeNIbCTB OAHK MPOCUJI B3BICKATH 3aJ0/HKEHHOCTD ¢ nopyuuTess C.

Cya mnepBoil WHCTaHIMHU, pa3pelias CIop W IMPUHKUMAs pelieHue 00
YIOBJIETBOPEHUN HCKOBBIX TPEOOBAHWM, TpHILEN K BBIBOJY O HaJIUYUHU Y
OTBETYMKA KaK y MOPYYUTENS COJUIAAPHOTO C OOIIECTBOM 00sA3aTENbCTBA IO
yIuiate 00pa3oBaBLIEHCS 33]I0JKEHHOCTH.

[Ipy 3TOM Cya HUCXOOWn W3 JEUCTBUTEIBHOCTH IOPYYUTENbCTBA B
nmpefenax €ero Cpoka, IHOCKOJBKY JOTOBOP NOPYYUTENbCTBA JEUCTBYET MO
MOMEHTA TOJHOTO MCHOJIHEHUS CTOPOHAMHU MPHUHATHIX Ha ceOsl 00s3aTeNbCTB,
IIPU 3TOM KpeauTHBIN 1oroBop oT 27 urong 2010 r. ObUT 3aKII0YEH CPOKOM Ha
naTh JeT, To ectb a0 27 wutons 2015 r.,, U oOs3arenbcTBa MO HEMY HE
VICITOJIHEHBI.

Cya anemissuuOHHOW MHCTAaHUMU COIVIACWICS C BBIBOJAMM CyZa IEpBOM
WHCTAHIIUU, WU3MEHUB PE30JIOTUBHYIO YacTh PEIICHHS CyAa JIMIIb B YacTH
yKa3aHUs Ha COJMUIAPHBIN XapaKkTep 00s13aTeIbCTBA OTBETUHKA.

CynebHast koJulerusi MO TrpaxaaHckuMm jenaMm BepxoBHoro Cyna
Poccuiickon ®epepauuu Mpu3HaIa, YTO BBIBOABI CyJa aNeUSILAOHHOU
WHCTAaHIMU CJENaHbl C CYIIECTBEHHbIMU HAPYIICHUSIMH HOPM MaTepHaTIbHOIO
npasa.

B cootBerctBun co cr. 361 'K P® (3mecy u manee cratbu I'K POD
NPUBEACHBI B PEAAKIIMHU, AEMCTBOBAaBUIEH HA MOMEHT BOBHMKHOBEHUS CIIOPHBIX
OTHOUIEHUI) MO JOrOBOPY MOPYUYUTENHCTBA MOPYUHUTENh OOS3BIBACTCS MEpen
KPEIUTOPOM JIpyroro Jula OTBEYaTh 3a WCIOJHEHHUE IMOCIEAHUM €ro
0053aTeNbCTBA MOJHOCTHIO WU B YACTH.

B cuny n. 4 cr. 367 'K P® nopydurenbcTBO NpEKpaliaeTcs Mo
VCTEYEHUN YKa3aHHOT'O B JIOTOBOPE MOPYUYUTENBCTBA CPOKA, Ha KOTOPBIA OHO
naHo. Eciy Takol CpOK HE YCTAHOBJIEH, OHO MPEKPAIAETCs, €CIU KPEIUTOp B
TEYEHHE TroJa CO JHS HACTYIUICHHS CpOKa HCIHOJHEHUS OOeCHedYeHHOTO
HOPYUYUTENHCTBOM 0053aTENBLCTBA HE MPEABSBUT UCKA K MOPYUHUTEIIIO.

JlaHHast HopMa O MPEKpPAIICHUU MOPYYUTEIbCTBA B CIydyae OTCYTCTBHS B
JIOTOBOpPE YCJIOBUSL O CpPOKE IIOPYYUTEIbCTBA M NPOMYCKE KPEIUTOPOM
TOJMYHOTO CpOKa JUIsl MPEAbSIBICHUS TPEOOBAHUN K MOPYUMTEINIO SIBISAETCS
VMIIEPATUBHOM.

I[Ipyu »>TOM yciOBHE O JAEHUCTBUM JIOTOBOpa MOPYYMTEIBCTBA 10
(aKTHYeCKOro UCIOJIHEHHUSI OCHOBHOTO 0053aTENIbCTBA HE SIBJISIETCS YCIOBUEM O
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CpPOKE MOPYUMTEILCTBA, NpeaycMoTpeHHOM I1. 4 cT. 367 I'K P®, nockonabky B
COOTBETCTBUM €O CT. 190 maHHOro KoJieKca yCTaHOBJICHHBI 3aKOHOM, MHBIMU
IIPaBOBBIMHM AKTAMU WJIH CIEIKON CPOK ONpeaessieTcsl KaJeHAapHOM AaTol WM
UCTEYEHUEM NEPHOJAa BPEMEHHU, KOTOPBIM HMCUHCISAETCA TOJaMH, MECSLaMH,
HEJEJSIMU, JHAMU Win 4acamu. CpoK MOKET ONpPEAENAThCS TAKKE yKa3aHHEM
Ha COOBITHE, KOTOPOE JOJKHO HEM30EKHO HACTYIIUTh.

@akTUYECKOE HCIOJHEHUE JIOJDKHUKOM  0043aTeNbCTBA K  TaKUM
COOBITHSIM HE OTHOCHUTCH.

CormnacHo YyCIIOBHIO 3aKiIiO4eHHOro mexay Oankom u C. moroBopa
MOPYYHUTENICTBO MPEKPAIIAETCS, €ClIM KPeAUTOpP B TEUEHHUE Tofa cO JHS, J0
KOTOPOTO JOJKHUK 00513aH UCTIOIHUTH BCE CBOU 0053aTENIbCTBA MO JOTOBOPY 00
OTKPBITUU KPEIUTHOM JIMHUU B MOJHOM O0BEME, HE MPEIBIBUT K MOPYUUTEIIO
TpeOOBaHKe, YKa3aHHOE B JIOTOBOPE.

OnHako yka3zaHus Ha CpPOK CamMoOro IMOPYYHUTENbCTBA, B YaCTHOCTU Ha
JaTy, MEepPUOJi BPEMEHH, UCUUCISEMBI rogamMu, MecsuaMu, HEAEISIMH, JTHAMHU
WM YacamH, JIMOO Ha COOBITHE, KOTOpPOE JOJDKHO HEU30€KHO HACTYIIUT,
JIOTOBOP MOPYUYUTENHCTBA HE COJIEPHKHUT.

VYcaoBue noroBopa MopyyuTeNbCTBA, COMVIACHO KoTopoMmy C. obOs3ancs
OTBEYATh MEPE] KPEOUTOPOM B IMOJHOM OOBEME 3a HCIIOJHEHHE OOIECTBOM
CBOMX 0053aT€IbCTB MO KPEAUTHOMY JIOTOBOPY, COAECPKUT yciaoBue 00 o0beMe
OTBETCTBEHHOCTH IOPYUYHUTENS], HO HE O CPOKE NOPYUMUTEIILCTBA.

[lockonbKy  HOpPYYMTENBCTBO  SABJIIETCS  CIIOCOOOM  oOecreueHust
UCIIOJTHEHUS 00513aTeNNbCTB 3a€MILKKA NEepPe KPEIUTOPOM, TO OTBETCTBEHHOCTD
NOPYYMTENL TEpel KPEAUTOPOM BO3HMKAET B MOMEHT HEHUCIIOJHEHHUS
3a€MIIUKOM CBOMX O0O0S3aTENIbCTB, a €CIM 00sA3aTEeNbCTBO IO yIUIATE J0Jira
VCITOJIHSIETCS 110 YacTsM — B MOMEHT HEYIUIaThl COOTBETCTBYIOIIEH YaCTH.

W3 mpenocTaBaeHHOr0 MCTIOM pacyeTa 3aJI0JKEHHOCTH OOIIecTBa IO
OCHOBHOMY 0053aTeNIbCTBY CIIEIyEeT, YTO 33J0JDKEHHOCTh MO €XKEMECSTYHBIM
IUIaTeXXaM BO3HMKIIA HaunHasg ¢ uroHg 2011 roxa.

B cBsi3u ¢ BBeEHHEM OIpEAe/IEHHEM apOUTPa)KHOTO cynaa oT 16 HuioHA
2011 r. B OTHOIIEHUU OOIIECTBA MPOLIEAYPHl HAOMIOACHUS OAHKOM 22 UIOJIS
2011 r. B yKa3aHHbBIH apOUTPAKHBIN CyJ MMOAAHO 3asBJICHHE O BKIIOYEHUH BCEM
CYMMBI JioJira oOl1llecTBa B peecTp TpeOOBaHUI KPEIUTOPOB.

C wuckom k mnopyuutenro C. O B3BICKAHUM HEIOTAIEHHOM CYMMBI
3aJI0JDKEHHOCTH OaHk oOpatmics B cyn 17 sauBaps 2013 r. Hck cymom
YIOBJIETBOPEH B MOJHOM o0BbeMe 0e3 yuera TpeboBanmii 11. 4 c1. 367 'K PO.

JlaHHO€  HapylieHMe HOpPM  MATEpHAIBHOTO  IpaBa  SIBISIETCS
CYILLECTBEHHBIM, TOCKOJIbKY IPUBEJIO K HEMPaBUIBHOMY Pa3peIIeHUIO CIOpPA.

Kpome Toro, usMeHsis pelieHue cyjaa B 4acTH B3bickaHus nponra c¢ C.,
onpezenssi MOPSAOK 3TOTO B3BICKAHMS, CYyJ aNeUIAIMOHHONM HMHCTAHIIMM HE
y4el1, 4TO ONpPEAEICHUEM Cyia epBOM UHCTaHIuU oT 6 mapTa 2015 r. oTBeTUMK
C. B cCBA3M C €ro CMEpPThIO 3aMEHEH Ha €ro MpaBONpPeeMHUKA —
HecoBepiueHHoeTHIo C.E., 3aKOHHBIM MpeACTaBUTENEM KOTOPOH SBIISETCS
C.M. Takum o00pa3oMm, HM3MEHSS peLIEHUWE CyAa MEepBOM HWHCTAHUUHU, CYI
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aneJUIIUOHHON MHCTAHIIMK pa3pelinil BOIPOC O IpaBaxX U O0S3aHHOCTSX JIULIa,
IPABOCIIOCOOHOCTH KOTOPOTO MPEKPATHIIACh CMEPTHIO.

C yuerom wuznoxkeHHoro CyneOHasi KOJUIETHs MO TPAKIAHCKUM JeiaM
BepxoBHoro Cyna Poccuiickoil @Penepanuu OTMEHWIA aNEUISLIMOHHOE
onpejeNneHre CyaeOHOM M HampaBuja JEJI0 Ha HOBOE PAaCCMOTPEHHUE B CYI
aneJUIIMMOHHON MHCTAHIINH.

Onpeodenenue Ne 5-KI'16-25

I11. Paspewenue cnopos, 603nuxarouiux 6 cihpepe
CMPpAaxoeanus 6K1a008

11. TexHumyeckme 3amuMcH IO CYeTAM KJIHEHTOB B 0OaHKe,
COBepIIIeHHbIe B YCJOBHSIX €ro0 HeIJaTeKeclnoCOOHOCTH, MPH OTCYTCTBHU
0KAa3aTeJIbCTB PeajibHOI0 BHECEHHUS BKJIATYHUKOM JEHEKHBIX CPeICTB IO
JA0TOBOPY 0AHKOBCKOT'0 BKJIAJIa HE BJEKYT NMPaBOBbIX MOCJEACTBHI B CBS3H
¢ pakTHUeCKO# HeIIaTeKecnoCOOHOCTHIO KPEeAUTHOM OPraHu3alui B BU/IE
BBIILIATHI CTPAXOBOT'0 BO3MeEIIEeHHS 110 BKJIATY.

B. oOpatuics B cyn ¢ uckoM k OAO «IlepBblil pecniyOnuKaHCKui OaHK»,
'K «AreHTCTBY MO cTpaxoBaHHIO BKJIaa0B» (Hanee — ACB) o0 ycTaHoBieHHH
cocTaBa U pa3Mmepa TpeOOBaHMIA, B3BICKAHUHM CTPaXxOBOW BBIIUIATHI B CBSA3U C
OT3BIBOM y 0aHKa JMIICH3UU Ha OCYIECTBICHUE OAHKOBCKHUX OIEpaluii, yka3aB
B 000CHOBaHME cBouMX TpeboBanuii, uyro Mmexay HuM u OAO «Ilepsbiii
pecnyONMKaHCKUNA OaHK» 3aKIFOYEH JOTOBOP CPOYHOr0 OAHKOBCKOT'O BKJIAJA C
pasmepom Bkiaga 650 000 py6. Ilpukasom banka Poccun ot 5 mas 2014 1.y
O0aHKa OTO3BaHAa JIMLEH3US Ha OCYILECTBICHHE OaHKOBCKUX OIEpalHii,
pelieHreM apouTpaxxHoro cyaa ot 27 utoHs 2014 r. 6aHK npu3HaH OAHKPOTOM,
B OTHOIIIEHUH €T0 OTKPHITO KOHKYPCHOE MPOU3BOACTBO, (DYHKIIMHU KOHKYPCHOTO
YOPaBIAIOMIETO BO3JIOkeHBI Ha ACB, KOoTOpoe OTKa3aJo MCTHYy B BBIILIATE
CTPaxOBOT'0 BO3MELIEHUS CO CCHUIKOW HA HEMOCTYIUIEHHE JIEHEXHBIX CPEJICTB B
Kaccy 0aHKa MpHU 3aKIIOYEHUH JI0roBopa. B. mpocui cyl yCTaHOBUTH COCTaB U
pasmep TpeboBaHuii K OaHKy B cymme BkJama 650 000 py6., o6szate ACB
BBITIJIATUTH €My CTPax0BOE BO3MEIIEHHUE 110 BKiIaay B pazmepe 650 000 pyo.

[IpeacraButens otBetunka ACB B cyneOHOM 3acefjaHUM HUCKOBBIE
TpeOOBaHMs HE MPU3HAII, TPOCUIT OTKA3aTh B UX YJIOBJICTBOPECHUH.

PemenneM cyna uckoBble TpeOOBaHUS YIOBIETBOPEHBI YACTHYHO: B
peectp oOs3atensctB OAQO «llepBbiit pecnyOnukanckuii OaHk» mepen B.
BKIIIOUeHa cymma B pasmepe 650 000 py06., momanexarnias CTPaxoBOMY
Bo3MmeleHno, ¢ ACB B3bickaHa cTtpaxoBas BbluiaTa B cymme 650 000 pyo6.,
pacxoapl Ha omiary rocyaapctBeHHOM mouumHbl, ¢ OAQO  «llepBbiid
pecnyONuMKaHCKUKA OaHK» B3BICKAHBI pPAcXOJlbl Ha OIUIATy TOCYJIapCTBEHHOMN
NOIUIMHBI. B ylOBIETBOPEHMH OCTaJbHON YacTH MCKOBBIX TPeOOBAHMIA
OTKa3aHo.
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ATEIUIALIMOHHBIM ONPENEICHNEM pEUIEHWE Cyla NEpPBOM HMHCTaHUUU
OCTaBJIEHO 0€3 U3MEHEHUSI.

CynebHast kojuterusi 1O TpaxkigaHckuM jenam  BepxoBHoro Cyna
Poccniickon ®denepanuu B KaCCalMOHHOM TOPSJIKE YCTAHOBWIIA CYIIIECTBEHHBIE
HapyILIEHUsT HOPM MAaTE€pUajJbHOTO U MPOLECCYaIbHOIO MpaBa, JOMYLIEHHBIE
IIPU PACCMOTPEHUU €A CYIOM alleJUIANOHHON NHCTAHIUN.

CorunacHo u. 1 ct. 5 @enepanbHoro 3akoHa ot 23 nexadps 2003 r.Ne 177-D3
«O cTpaxoBaHUU BKJIaJ0B ¢uznueckux Juil B 0ankax Poccuiickoit deneparmm
MOJJIEKAT CTPAXOBAHUIO BKJIAJIBI B MIOPAJIKE, Pa3MEPAX U HA YCIOBUAX, KOTOPbHIE
YCTaHOBJICHBI TJI. 2 JaHHOrO (eAepaqbHOTO 3aKOHa, 33 HCKIIOUYEHHUEM
JIEHE)KHBIX CPEJICTB, YKA3aHHBIX B Y. 2 3TOM CTaThH.

[Ipu »TOM MO BKJIAJIOM YKa3aHHBIM (he/ilepaibHbIM 3aKOHOM ITOHUMAIOTCS
JICHE)KHbIE cpencTBa B Bamtore Poccuiickor denepanu WM WHOCTPAHHOU
BaJIOTE, pa3MellaeMble (PU3NYECKUMH JIMLAMU WIM B UX MOJb3y B OaHKE Ha
Tepputopun Poccuiickoii @epepannd Ha OCHOBAaHUU JOTOBOpa OAHKOBCKOIO
BKJIaJla WJM JOroBOpa OaHKOBCKOTO CYETa, BKJIIOYas KalWTaIU3UPOBAHHBIC
(mpuyuCIeHHbIC) MPOLEHTHI HA CyMMY BKJ1aja (1. 2 CT. 2).

[Io cMbIcTy IPUBEIECHHBIX ITPABOBBIX HOPM, U1 BOZHMKHOBEHUS y ACB
CTPaxOBOT0 00s513aTEIbCTBA MEPE]l BKIAAUUKOM HEOOXOAMMO HaM4Yue B OaHKe
BKJIaJ1a TIOCJIETHETO.

JloroBop 0aHKOBCKOI'O BKJaJa SIBJIIETCS PEabHbIM, TO €CThb CUMTAETCS
3aKJIFOUEHHBIM C MOMEHTAa BHECEHHUS BKJIAJIYUKOM JICHEKHBIX CPEICTB B OaHK,
YTO CJIEAYET U3 HOPMATUBHBIX MojoxkeHui cT. 433 u 834 I'K P®. HeBHecenue
BKJIAJTUMUKOM  JIGHEXKHBIX CpEICTB IO JIOTOBOPY OAaHKOBCKOTO BKJIaja
CBUJETENBCTBYET O TOM, YTO JJOTOBOP HE 3aKJIIOYEH.

Paszpemias criop u ynosneTBopsisi TpeboBanusi B. B uwactu, cya mepBoit
WHCTaHIMU, PYKOBOJCTBYACH CT. 2, 5—9 denepanbHOro 3akoHa OT 23 nexadps
2003 1. Ne 177-®3 «O cTpaxoBaHMHM BKJIAJOB (PU3MYECKHX JIMI B OaHKaX
Poccuiickon @enepanumy», UCXOAUI U3 TOTO, UTO CTPAXOBOU CITydail HACTYIIHII C
MomeHTa oT3biBa y OAOQO «IlepBbiii pecnyOiMKaHCKUNA OaHK» JIMIIEH3WW Ha
OCylIECTBJICHHE OAaHKOBCKUX OMNEpalyii, a IOTOMY HCTEL, SBJSSACH BKIATUUKOM
JAaHHOTO OaHKa, MMEEeT MpaBO TpeOOBaTh BO3MEILIECHHE IO BKJIAAy CO JIHS
HACTYIJIEHHS CTPAXOBOTO CIIy4asl.

JlaHHBIA BBIBOJ CyJia MEPBOM MHCTAHIIUM, C KOTOPBIM COTJIACUIICA U CYH
aneJUIIMOHHON MHCTaHLIMU, HE COOTBETCTBYET (DAKTHUECKUM OOCTOSATEIbCTBAM
Jiena, MOCKOJIbKY MPU NPHUHATUU PEIIEHUS CyJl ¢ y4E€TOM NPUBENCHHBIX HOPM
MaTepuajJbHOrO IpaBa BCEX IOPUIAMYECKH 3HAYUMBIX OOCTOSTEIBCTB HE
YCTaHOBUII.

[IpeacraButenem ACB mpu paszbuparenbcTBe Jnefia B Cyle IepBO
WHCTAaHIIMM YKa3bIBAJIOCh, YTO Ha MOMEHT COBEPIIEHUS MPUXOAHOW OMepaluu
[0 BHECEHUIO MCTUOM JeHekHbIX cpeactB Ha cuer OAO «llepssiii
pecnyOnuMKaHCKu OaHK» OB HEIUIaTeKeCcrocoOeH M HE pacrojarail s
UCIIOJIHEHHUSI CBOMX 0053aTe€NbCTB MeEpel KPEeAUTOpaMu  JOCTATOYHBIMU
JEHEXHBIMH cpeficTBaMu. HemnaTexxecnocoOHOCTh OaHKa MOATBEPXKIAETCS B
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TOM YHUCJE BEIOMOCTBIO OCTATKOB IO CYETAM M O3HAYAET HEBO3MOKHOCTH
pEaNbHOTrO 3a4YHCIICHUS IEHEXKHBIX CPEICTB HA CUETA KIIMEHTOB.

Kpome Ttoro, kmmentsl OAQO «llepBblil pecnyOJMKaHCKHI OaHK»,
BKIItouass B., He Mormum cBOOOJHO pacmopsKaThCs JIEHEKHBIMU CPEICTBAMHU,
HaxXOJSIIMMUCI HAa UX CYETaX, B TOM YHUCJIE U IYTEM BHECECHHS JEHEKHBIX
CPEIICTB Ha CYET, TaK KakK MpEeANMCcCaHueM TJIaBHOrO ynpasieHus banka Poccun
ot 23 ampens 2014 r. B OAO «llepBbiii pecnyOauMKaHCKUNA OaHK» BBEIECHO
OTrpaHUYCHHE Ha MPUBJICYCHHUE JEHEKHBIX CPEACTB BO BKJIAIAbl (PU3HMUECKHUX JIUIL
CPOKOM Ha IIECTh MECSIIEB.

CoBnagenue cusrou 28 amnpenst 2014 r. 1. co cuera B OAO «lIlepBblid
pecnyOnuKaHCKuM OaHk» JeHexkHod cymmbl 4 600 000 py6. u CyMMBI
BHECCHHBIX B 3TOT k€ JICHb JICHEXKHBIX cpeacTtB Ha ums B., B.E., IL., III., P., }O.
u M. cBumerenbCcTByeT, N0 MHEHUIO mnpenacrasutenss ACB, o ToM, 4TO
(dbakTUUeCKHu orepanus 1Mo CHATHUIO U BHECEHUIO HATMYHBIX JCHEKHBIX CPEJICTB
0aHKOM HE MPOU3BOJUIIACH, UCTIIHl HE BHOCUJIM HAJUYHBIX JICHEKHBIX CPEIACTB
Ha CBOM CYeTa yepe3 Kaccy 0aHka, a 0AaHKOBCKUE MPOBOAKU MUMENU (PUKTHUBHBIM
xapakrep. Ha 28 ampens 2014 r., To €CTb HA MOMEHT COBEPIICHUS MPUXOIHBIX
3amuced MO cueTaM YKa3aHHBIX (PU3MUECKUX JHI, B TOM YHUCIE HUCTLA, U
pacxoHbIX 3amuced mo cyeram ll., OaHK He NPOU3BOAMI 3HAUYMTEJBbHBIX
JIEHEXHBIX Olepaluid, TOCKOJIbKY Yy OaHKa HE UMENOChH JICHET.

B napymenue tpeboBanuii ct. 67 I'TIK P® yTBepx)aeHus npencraButens
ACB o ToM, yto L. HE MOT TTOJIy4HTh ACHBIH B YKa3aHHOUW cCymMMe, a u(poBbIe
3Ha4YeHus1 octatkoB mo cuetam B., B.E., I1., III., P. u M. cdhopmupoBanuce 3a
cuer cpenact Ll. B pesynbrare ¢GOpMaIbHOTO OCYIIECTBJICHHS TEXHHUYECKUX
3alMcey, HaJJIeXKallle IPaBOBOM OLEHKU cyna He noiayuwiu. llpu stom
HAJIMYME TPABOBOW CBSI3M MEXAY JEHUCTBUSIMH YyKa3aHHBIX JHUI[ JUOO ee
OTCYTCTBHE Cy/IOM YCTaHOBJICHO HE OBbLIO.

Kpome TOro, cym mepBoll HHCTaHIMH, COCJIABIIMChL HA TO, YTO
u3noxxeHHsle npeacraBureneM ACB 00cToATenbCcTBa HE OTHOCITCS K NMPEAMETY
JIOKA3bIBaHUSI, OTKJIOHMJI €T0 XOAATaluCTBA O BBI30BE B CyJl B KAYECTBE TPETHETO
muna Il., xoTopbii MoOr OBl TMOATBEPAUTh, KakK ToJiaraja MpeACTABUTEIb
OTBETYHKA, €TO TI0BOJBI.

ITo cmbicity cT. 140 'K PO, Texuuyeckue 3anucu 1no cyeram KJIWEHTOB B
OaHKe, COBEPIICHHBIC B YCIOBHIX €r0 HEIUIaTeKECIIOCOOHOCTH, HEIb3s CUUTATh
JieHbraMu (AEHEXKHBIMU CPEJICTBAMHU), OHU HE BIIEKYT MPABOBBIX MOCIIEICTBUI B
CBSI3M C (PaKTUUECKON HEIIaTeKECTIOCOOHOCThIO KPEAUTHON OpTraHU3aIlHH.

IIpaBoBoii ouenku goBoAoB mnpexactaBurens ACB o ToMm, uTO
TEXHUYECKUE 3allMCHU HE COMPOBOXKIAIWCH PEATIbHbIM BHECEHHEM JICHEKHBIX
cpeacts Bkiamuukamu B., B.E., II., III., P., FO., M. Ha cdeTra mo noroBopam
O0aHKOBCKOT'O BKJada, a IU@pOBbIE OCTaTKM HAa UX cyueTax B OaHKe
chopmupoBaHbl (UKTUBHO B pe3yJbTare (HOpPMaIbHOTO OCYIECTBICHUS
TEXHUUYECKUX 3alucedl 10 cYeTaM OyXTaJlITepCKoro y4era, oOXKalyemble
cyneOHbie moctaHoBIeHUs B HapyuieHue cT. 198 I'TIK PD ne comepxar.
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Mexny TeM cyA, yKa3zaB, 4YTO UCTIIOM MPEICTABJIEH MPUXOIHO-KACCOBBIN
opiep, HempaBUibHO TpuMeHus nosoxenus ct. 140, 834 'K P®, nockoiabKy
ocTaBWJI 0€3 BHUMAHUS TO OOCTOSTENHCTBO, YTO B Ciy4yae, KOrja Ha CUYET
BKJIaJUMKa HE OBbUIM peaJbHO BHECEHBI JICHEKHBIE CPEACTBA, JIOTOBOP
OAHKOBCKOI'O BKJIaJa HEJIb3sl CUUTATh 3aKIIOYEHHBIM U, COOTBETCTBEHHO, Y ACB
HE MOTJM BO3HUKHYTh CTPaxoBble 0053aTeNbCTBA MEpe] BKIAAUYUKOM B
cooTBeTcTBUH cO CT. 11 u 12 denepanpHoro 3axkona ot 23 mexabps 2003 .
No 177-®3 «O cTpaxoBaHuu BKJIQJOB (pu3nyeckux Jjull B 0aHkax Poccuiickoii
denepauuny.

Takum oOpa3om, BBIBOJI CY/JOB IMEPBOM U aNeJIAIIMOHHOW WHCTAHIIUN O
HaJIMYHUU JOCTATOYHBIX JOKA3aTeNbCTB (MPUXOIHO-KACCOBBIN Op/Ep) pealbHOTo
BHeCeHMs] B. JEHEeXHBIX CpeAcTB chaelaH 0e3 HaJjexalled OLEHKH
o0cTosTENbCTB  ((POpMATBHOTO OCYIIECTBICHUS TEXHUYECKUX 3aluced Mo
cdyeTaM OyXTraJTepCKOro yuera), yKazaHHBIX OTBETYMKOM B 0OOCHOBAaHHE CBOMX
BO3PAKEHUHM, CBUJIETEIILCTBYET O CYIIECTBEHHOM HApYIICHUU  CYJ0M
aneJUIILMOHHON MHCTaHIUHM CT. 56, 57, 67, 198 I'TIK P®.

B cootBerctBum ¢ m. 1 cr. 10 'K P® He nomyckaroTcs OCyIIECTBICHUE
rpakJIaHCKUX TpaB UCKIIOUUTEIIBHO C HAMEPEHUEM NPUYUHUTH BPEd APYromMy
ULy, JEUCTBUA B 00XOJ 3aKOHA C MPOTUBONPABHOM LIENBIO, & TaKKE HHOE
3aBEJIOMO  HEJIOOPOCOBECTHOE  OCYIIECTBJICHHE  TPaXXJAaHCKUX  IpaB
(31oynoTpebsieHre MpaBoM).

B cuny tpebGoBaHmii maHHON IPaBOBOM HOPMBI CyJlaM HaJIeKallo JaTh
OILICHKY JEHUCTBUSM CTOPOH MPHU 3aKIIOYEHUH JOTOBOPOB OAHKOBCKOTO BKJaja
KaKk JOOpOCOBECTHBIM WIIM HEIOOPOCOBECTHBIM, HCXOASl W3 TOBEICHUS,
OKHJIAEMOTO OT JIF00OTO YYacTHUKA TPakKJTAHCKOTO 000pOTa, YUUTHIBAIOIIETO
MpaBa U 3aKOHHbIE UHTEPECHI APYrOil CTOPOHBI, COJICUCTBYIOILIETO €il.

ITo obmemy npaBumity 1. 5 ¢1. 10 'K P® n106pocoBeCTHOCTh Y4aCTHUKOB
IPAXKIAHCKUAX MPABOOTHOUIEHNWH M Pa3yMHOCTh MX JIEUCTBHM MPEANOJIArarTCs,
MOKa HE JIOKa3aHO UHOE.

[ToBeneHnue oAHON U3 CTOPOH MOXKET OBITh MPU3HAHO HEAOOPOCOBECTHBIM
HE TOJIbKO MIPU HAJIUYMU OOOCHOBAHHOTO 3asIBJICHUS JIPYrod CTOPOHBI, HO U IO
WHUIIMATUBE CyJa, €CIM YCMaTPUBACTCS OUYEBUIAHOE OTKJIOHEHUE JCHCTBUI
y4acTHUKA TpakJIaHCKOro 000poTa OT J10OPOCOBECTHOTO MoBeAcHUs. B sTom
cily4ae CyJl MpU PacCMOTPEHHH Jielia BBIHOCUT Ha 00CYKJIeHHUE 00CTOATENhCTBA,
SIBHO CBUJIETEIHCTBYIOIINE O TAKOM HEJOOPOCOBECTHOM TOBEACHUH, JAXKE ECIH
CTOPOHBI HA HUX HE CCHUIAIIHCH.

Ecnu Oynmer ycTaHOBIEHO HEIOOPOCOBECTHOE TMOBEJACHUE OJHOW W3
CTOPOH, CyJl B 3aBUCHUMOCTU OT OOCTOSITENILCTB Jiela U C y4eTOM Xapakrepa u
MOCJIEACTBUNA TAaKOTO IMOBEACHUS OTKA3bIBAET B 3alUTE MPUHAJICIKAIIETO i
mpaBa TMOJHOCTBIO WJM YaCTUYHO, a TakKKe TMPUMEHSET HWHbIE MeEpHI,
o0OecrieurBaroNINe 3aIUTy UHTEPECOB TOOPOCOBECTHOM CTOPOHBI MM TPETHUX
JUI] OT HEJOOPOCOBECTHOIO MOBEECHUS Apyroi cTopoHsl (1. 2 ct. 10 'K PD).

Cormacio 4. 1 cr. 327 TTIK P® cyn anennsaiMOHHOW WHCTaHLIMU
MOBTOPHO pacCMaTpuBaeT JeJI0 B CyACOHOM 3aceJaHWd 1O IpaBUIIaM
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NPOU3BOJACTBA B CyAE€ TMEpBOM HWHCTAHIUMU C YYETOM OCOOEHHOCTEM,
IPELYCMOTPEHHBIX IJ1. 39 TaHHOTrO KOJIeKca.

[ToBTOpHOE paccMOTpeHHE JAena B CyAE aleJUBSIIUOHHOW HWHCTaHIUU
MpEAnojaraeT MpoOBEPKY M OIECHKY (PaKTUUECKHX OOCTOATENBCTB Jiejla M HX
opuandeckyro kBanudukaruio (m. 21 moctanosienus Ilnenyma BepxoBHOTO
Cyna Poccuiickoit @enepauun ot 19 nrons 2012 r. Ne 13 «O npumeHeHun
CyAlaMH  HOPM  TPAXJAHCKOTO  MIPOLECCYalbHOTO  3aKOHOJATENIbCTBA,
pEerIaMeHTUPYIOUTUX MMPOU3BOJICTBO B CY/JI€ alleUISIIIMOHHON WHCTAHIIUN ).

VYkazanHble TpeOOBaHUS MPOIECCYAIbHOTO 3aKOHA U Pa3bSICHEHUS
IInenyma BepxoBHoro Cyna Poccuiickoit denepanuu CyaoM aneuIsiMOHHON
WHCTaHIIMU TP MPOBEPKE PEIICHUS HIXKECTOSIIETO CYy/1a BHIITOJIHEHBI HE ObUTH.

C yuetom uznoxenHoro CyneOHasi KOJUIeTHs OTMEHUIIA COCTOSIBILIEECS 110
JIeTy anejUIIMUOHHOE OIPEEIICHUE U HalpaBuja JIEJI0 HA HOBOE PaCCMOTPEHHE
B Cy/Jl all€JUISIIUOHHON MHCTAHIINU.

Onpeoenenue Ne 45-KI'16-2

IV. Paspewenue cnopos, céazannuix ¢
peanusayueil HeunuuiHovlX npae

12. Kujble noMeleHusi JAeTAM-CHPOTAM H JeTAM, OCTaBIIMMCH 0e3
NoneYeHus poauTeJIeil, MPeI0CTABIAITCH M0 MECTY KMTEJIbCTBA ITHX JIUII.

MecTOM SKHTEJIbCTBA HECOBEPHICHHOJIETHUX JIML, B OTHOIICHUM
KOTOPBIX YCTAHOBJICHO MONEYUTEIbCTBO, SIBJISIETCH MECTO KUTEJIbCTBA HX
nomnevymnTeN e, 32 HCKJIYEHNEeM CJIy4aeB UX pa3JeibHOI0 NMPOKUBAHUS HA
OCHOBAHHMH IOJIYyY€HHOI0 B YCTAHOBJICHHOM MOPSI/IKe pa3pelieHus OpraHa
ONEeKHU M NMONeYNTeIbCTBA.

K. oOpatunace B cya ¢ 3adBl€HHMEM 00 OCHAapUBaHUU pELICHUS
KUIUIIHOM KOMHUCCHM 00 OTKa3e B MPEAOCTABICHUM >KUJIOTO TOMEILEHUS B
roposie MockBe, BO3JI0KEHUN OOSI3aHHOCTU MPUHATH MEPbI K BOCCTAHOBJICHUIO
HapyLIEHHOTO IIpaBa Ha OJHOKPATHOE NPEIOCTaBJIEHUE OJIar0yCTPOCHHOIO
JKAJIOrO TOMEIIEHUs B ropoae MockBe.

Cynom ycranoBieHo, uto K. pomunace B 1996 rogy B Pszanckoi
obnactu, B 2005 romy ee MaTh ObUTa JIUIIIEHA POAUTENBCKUX MpaB, a B 2012 roay
yMmepia, JaHHble OO0 OTILE BHECEHbl B AaKTOBYIO 3allUCh O POXIACHUM Ha
ocHoBaHmm 3asiBeHuss marepu. B 2005 roxy K. Obuta wHampaBieHa Ha
BOCIIUTAHHWE B IIKOIYy-MHTEpHAT ISl JETEH-CUPOT M JETel, ocTaBLIMXCsA Oe3
MIONEUYCHUSI POJMTENEH; 3a HEW 3aKPEIUIEHO KWIOE IOMelleHue B Psa3aHckon
o0JlacTu, B KOTOPOM OHa OblIa 3apeructpupoBana ¢ 1997 rona.

[TocTaHoBieHHEM TJIaBbl MYHULMIAIBHOTO 00pa3oBaHusi Ps3zaHckoin
oOnacTu Haja HecoBeplieHHoJeTHeH K. ObUIO YCTaHOBJIEHO MOMEYUTENHbCTBO.
[Toneuntenem Ha3zHaueHa b., mpoxuBaromas B ropoae Mockee. Mectom
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xuTenbcTBa K. Ha Mepuoj HaxoXJIEHUs €€ NOoJ MOMNEYUTETHCTBOM ObLIO
ONPEAETIEHO MECTO )KUTEIbCTBA IMOTIEUUTES.

3akperyieHHOe 3a HecoBepuieHHoieTHed K. kuioe mnomenieHue B
Ps3anckoii 06macTu OBIJIO YHUUTOXKEHO B pe3ynbrare noxapa B 2012 rogy, nom
CHECeH. B ToM e rojly moCcTaHOBJIEHHEM TJIaBbl MyHUITUIIAILHOTO 00Opa30BaHus
Ps3anckoit oomactu K. mpuHsATa Ha y4eT Tpak[aaH, HYKIAIOIMIMUXCS B KHUJIBIX
MMOMEIICHUSX, MPEIOCTABIAEMbIX MO JOTOBOPaM COLMAJIBHOIO HaWma, IO
KaTerOpUH «IETHU-CUPOTHI U JETH, OCTABIIUECS O€3 MONCUSHHS POAUTEIICH».

B 2014 roay no nocTukeHUU Bo3pacTa 18 JIeT ¥ o OKOHYaHUHU TIEpUo/Ia,
Ha KOTOpBIM OBUIO YCTaHOBJIEHO TomeuuTenscTBo, K. Obuia cHsTa C
PETUCTPALIMOHHOIO YYeTa MO0 MECTY KHUTEIbCTBa B ropofe MOCKBE MO MecCTy
MPOKUBAHUS €€ MoneunTens b.

[To yTBepkAEHUIO 3aABUTENS, JO HACTOSIIETO BPEMEHU OHA MPOJOJIKAECT
IIPOXKUBAThH TaM XK€, TOCKOJIBKY APYroro *ujaoro IMOMENIEHUs HE UMEET.

Pemennem xkmnmmmHon komuccun K. B OpegoOCTaBICHUU  KUJIOTO
MOMeEIIEHUs B ropoae MoOCKBa OTKa3aHO HA OCHOBAHHMM TOTO, YTO 3TOT TOPO/I HE
ABJISIETCSI MECTOM KUTEIILCTBA 3asIBUTES.

Pazpemas 3assinenne K., cyn mepBoMl MHCTAHLIMM NPUILEN K BBIBOIY, C
KOTOPBIM COTJIACHIICS CyJ AamneUIIIMOHHOM WHCTaHUHWHM, O 3aKOHHOCTU U
000CHOBAHHOCTH AaHHOTO perieHus. [Ipu 3ToM cya UCXOUI U3 TOro, YTO TOPOJ
MockBa He sBIseTCsl  MECTOM  KuTelbcTBa K., MOCKONBKY  OHa
3aperucTpUpPOBaHA 1O MECTY MOCTOSHHOTO >KUTEIhCTBA B Ps3aHckoii obnacTy,
TaM K€ COCTOUT HA y4eTe KaK HYXKIAIOLIAsACsA B KUJIOM IOMEIICHUU, a MECTO
JKUTENbCTBA MomeunTens B cuity cogepxkanus m. 2 cT. 20 'K PD ne sBasercs
MECTOM  JKMTEJIbCTBA HECOBEPILICHHOJIETHETO, B OTHOLIEHUH KOTOPOIO
YCTaHOBJIEHO IONEYUTEIBCTBO.

CynebHast kojuterusi 1O TrpaxgaHckuMm jaenam  BepxoBHoro Cyna
Poccuiickoit  ®enepaiuu, OTMEHsSIsI COCTOSIBIUMECS 1O ey CyJaeOHbIe
MOCTaHOBJICHUs 00 OTKa3¢e B YJ0BJIETBOpeHUU TpeboBanuii K. n Hanpasisis 1eo
Ha HOBOE PacCMOTpPEHHE B CYJ TMEpPBOM WHCTAHIIMH, C BBIBOJAMHU CYIEOHBIX
MHCTAHLMI HE COrIaCUIIach MO CIEAYIOIINM OCHOBAHUSM.

B cuny u. 1 cr. 109 KK PD MPEIOCTABJICHUE JKWIBIX TMOMENICHUIN
JNETAM-CUPOTaM M JIETSIM, OCTABIIMMCS O€3 MOMEUYCHUsS] POJAUTENeH, JulaM, U3
qguciaa JeTeH-CHpOT M JCTEH, OCTaBIIMXCS O3 TONEYCHHUs pPOJUTENeH, Io
JIOrOBOpPaM HalMa CHEUUAIM3UPOBAHHBIX KUJIBIX TOMEIICHUN OCYIIECTBIISETCS
B COOTBETCTBMHM C 3aKOHOAATEJbCTBOM  Poccuiickon @Denepauuu U
3aKOHOJIaTEIHLCTBOM CYOBeKkTOB Poccuiickoii denepanui.

Cornacuo 1. 1 ct. 8§ DenepanbHoro 3akoHa ot 21 gexadpst 1996r. Ne 159-D3
«O [IOTIOMHUTEIBHBIX TapaHTUSAX MO COUUAIBHOW MOIAECPKKE AETEH-CUPOT U
JeTel, ocTaBIIMXCS Oe3 momedeHus poautenei» (B penakiuu denepanbHOro
3akoHa ot 29 ¢espasia 2012 r. Ne 15-D3) netsam-cupoTam U AETSIM, OCTABIIUMCS
0e3 moneveHus: poAuTeseH, TUllaM U3 Yucia JeTel-CUPOT U ACTeH, OCTaBIINXCS
0e3 TMOIMEUEeHUs] POJUTENICH, KOTOpbIe HE SBIAIOTCS HAHUMATEIISIMU IKUJIBIX
MOMELIEHUA II0 JOrOBOpaM COLMAJIBHOTO HaWMa WM YI€HAaMH CEMbHU
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HAaHUMATEeNsl JKUJIOTO TOMEMICHHsS] MO JOTOBOPY COIMAIBHOrO HaiMa J1bo
COOCTBEHHHKAMH >KMIIBIX TIOMEIICHUM, a TakXe AEeTIM-CUpOTaM U JETAM,
OCTaBIIMMCS 0€3 MOMEUCHUST POJAUTENCH, JINI[aM U3 YUCTa JEeTeH-CUPOT U JIETEH,
OCTaBIIUXCS O€3 MOMEUYEHHUs] POJUTENICH, KOTOphIE SIBISIOTCS HAaHUMATEISMU
JKIIBIX MOMEIIEHU MO JOTOBOPaM COLMAIBHOIO HaliMa WM WICHAMH CEMbH
HaHUMATENs >KUJIOTO TOMENIEHUS M0 JOTOBOPY COIMABHOIO HaiiMma JIu0o
COOCTBEHHHKAMH KUJIbIX TTOMEIIECHUM, B CIy4yae, €Clu UX MPOKUBAHUE B paHEe
3aHUMAEMbIX JKUJIBIX TIIOMEIICHUSAX IPU3HAETCA HEBO3MOXKHBIM, OPTraHOM
WCIIOJHUTENILHON BiacTu cyobekTa Poccuiickoit denepanuu, Ha TEPPUTOPUH
KOTOPOr0 HAaXOOUTCA MECTO JKHTEJIbCTBA YKA3aHHBIX JHL, B MOPSIKE,
YCTaHOBJICHHOM 3aKOHOJIaT€NLCTBOM 3TOro cyonekra Poccuiickoit denepanumy,
OJTHOKPATHO  TPEIOCTABISIOTCS ~ OJIArOYCTPOCHHBIE  JKUJIbIE  TTOMEIICHHUS
CHEIUAIN3UPOBAHHOTO  SKWJUIIHOrO  (oHga 1o  JoroBopaMm  HaiMa
CIEUHUAIM3UPOBAHHBIX KUJIBIX TOMEIICHU.

OTHOILIIEHUSA, CBSI3aHHBIE C YCTAHOBJIICHUEM JIONOJHUTENBHBIX TapaHTUH
M0 COLIMANBLHOM MOJJIEPKKE NETeU-CUPOT U JACTEH, OCTaBIIMXCS 0€3 MONeYeHus
pPOAUTENEH, I U3 UX YKCIA B TOpoJe MOCKBE peryaupyroTcsi 3aKOHOM ropoja
Mocksbl oT 30 HOAOps 2005 r. Ne 61 «O HONOTHUTENBHBIX TAPAHTHUAX IO
COIIMATILHON TOAJICP)KKE JCTEH-CUPOT M JACTed, OCTaBIIMXCA 0e3 MomnedyeHus
poauteneit B ropoae Mockge».

CormacHo n. 3 4. 1 ct. 13 aTOro 3akoHa AETAM-CHpPOTAM M JETSM,
OCTaBIIMMCS ©0€3 TOMNEYECHUs] POAUTENICH, JUIAM U3 HMX YHUCJIa, MECTOM
JKUTEJINBCTBA KOTOPBIX SBISETCA TOpod MOCKBa, KOTOpBIE HE SBIISIIOTCS
HAaHUMATEISIMU KUJIbIX MOMEUIEHUH MO JIOrOBOPaM COLUMAIBHOTO HailiMa WIIH
YJI€HaMH CEMbU HAHUMATENS JKWJIOTO ITOMELIEHUs IO JOTOBOPY COLIMAIBHOIO
HaiiMa MO0 COOCTBEHHUKAMU KUJIBIX MOMEIICHHH, a TaKkKe IETAM-CUPOTaM U
JIeTSAM, OCTaBIIMMCSI 0€3 MONEUYEHUs POAUTENICH, JUIaM U3 UX YHCiia, MECTOM
JKUTEJIBCTBA KOTOPBIX SIBIAETCA TOpod MOCKBa, KOTOpbBIE  SIBIISIFOTCS
HAHUMATEJSIMA KWIBIX TOMEIICHUH MO JOTOBOPAM COLMAIIBHOIO HaiMa WU
YJIEHAMU CEMbH HAHUMATENS JKUJIOTO MOMEMIEHUS MO JOTOBOPY COILIMAIBLHOTO
HaiiMa JMOO COOCTBEHHMKAMM JKWJIBIX TIOMEIIEHUM, B cllydae, €CIM HX
MPOXKMBAHWE B pPaHEE 3aHMUMAEMbBIX JKWIBIX [OMEIICHUSIX MNPU3HACTCA
HEBO3MOXHBIM, B COOTBETCTBUU C (eJepajbHBIM 3aKOHOJATEIbCTBOM M B
MOpsAKe,  yCTaHOBJIEHHOM  IIpaBurenbcTBOM ~ MOCKBBI,  OJHOKPATHO
MIPEIOCTABISAIOTCA 0J1aroyCTpOCHHbIE YKUJIbIE ITOMEILCHUS u3
CHEIUATN3UPOBAHHOTO SKUTUIITHOTO (oHga ropos MOCKBBI MO JOroBOpamM
HaiiMa CHEUHAIM3UPOBAHHBIX KUJIBIX MOMEIIEHUH B Ciydae, €CIH TOpoj
MockBa SIBIIIETCSI MECTOM JKHUTEJIbCTBA JIMI], Y KOTOPBIX JIETU-CUPOTHI U JETH,
ocTaBIMecs: 0e3 TMOTMEUYEHUs POAUTENCH, JUIla M3 WX YWCiIa HAXOAWINCh Ha
BOCIIUTAaHUU B CEMbe (OIeKa, MOMEYUTEIHCTBO, IPUEMHAs CEMbsI, TATPOHATHOE
BOCIIMTaHUE) HA OCHOBAHMM pEUICHUS YIOJHOMOYEHHOIO0 opraHa B cdepe
OTIEKH, MOIMEUYUTENHCTBA U NATPOHAXKA, IPU YCIOBUM OTCYTCTBUA Y YKa3aHHBIX
rpaXkJaH >KWIONO I[OMEIIEHUs B JPyrOM HAceIeHHOM IIyHKTe Poccuiickon
denepaunm.
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B nensx peanmzanuu 3akona ropojaa Mockssl oT 30 Hosiops 2005 1. Ne 61
nocranoBienueM IlpaBurensctBa Mocksbl oT 2 okTsi0ps 2007 r. Ne 854-I1I1,
nevctByronuM 10 14 wurona 2015 1., Obuio yrtBepxaeHo Ilomoxenue 00
00eCTIeueHNH KUJIBIMUA TIOMEUICHUSIMH B TOpozie MOCKBe eTel-CUPOT U JIETEH,
OCTaBIIUXCS 0€3 MOMEUEeHUS] POJIUTEIICH, JIUIL U3 UX YUCIA.

CormacHo ab6zamy BTOpoMy 1. 1.2, m. 5.5 yKa3aHHOTO TOJIOKCHUS
BOIIPOCHI O MPEAOCTABICHUU >KWIBIX MOMEIICHUI B COOTBETCTBUM C JIAaHHBIM
MOJIOKEHUEM PACCMATPUBAIOTCS KUJIUIIHOM KOMHUCCHUEH.

N3 marepuanoB nena BUAHO, YTO PEIICHUEM >KUJIUIIHOA KOMHUCCHH OT
2014 roma K. oTka3aHO B NPEIOCTABICHHUM >KHIJIOTO MOMENIECHUS MO MPUYHUHE
TOT0, YTO rOpoJl MOCKBa HE ABISETCA €€ MECTOM KUTEIBCTBA.

Cormacio m. 1 cr. 20 T'K P® mecto XKUTEIbCTBA Tpa)KJTaHUHA
ONpENEeNAeTCs] KakK MECTO €ro IOCTOSHHOTO WM IPEUMYIIECTBEHHOIO
MPOKUBAHUS.

MecToM KUTEIBCTBA MAJIOJIETHUX JeTel (HECOBEPIICHHOJETHUX, HE
JOCTUTIINX 14-7eTHEro Bo3pacTa) MPU3HAETCS MECTO KUTEIbCTBA UX 3aKOHHBIX
MpEeACTABUTENICH: poauTenei, yChIHOBUTENEH, oneKkyHOB (11. 2 ¢T. 20 'K P®).

[Ipu ompexneneHnn MecTa JKUATENbCTBA peOEHKa, oOcTaBlierocs 0e3
MOMNEYEHUs POAUTENCH, HEOOXOAUMO PYKOBOJCTBOBATHCA  CIEAYIOIIUMHU
MOJIO’KEHUSIMU.

B cootBerctBuum co cr. 27 Koucturyuun Poccuiickoit ®enepauun
KaXpli, KTO 3aKOHHO HaxoauTcs Ha teppuropuu Poccuiickon ®denepanuu,
UMEeT IMPaBO CBOOOJHO TIEPENBUTaThCs, BBIOMpPATh MECTO NPEObIBAHUS WU
YKUTEIbCTBA.

CBoOoma BbIOOpa MecTa MpeObIBaHUS M KUTEIHCTBA TPaXk/laH CBs3aHa C
JIOCTHXKEHHUEM MMHU 14 JieT, OoCKoJbKY 10 14 JeT MeCcTo KUTEJIbCTBA JIeTeH
JIOJDKHO OMPEENAThCS UCKIIOUUTENIBHO MO MECTY JKUTEJIbCTBA MX 3aKOHHBIX
MIPEACTABUTEIIEH.

B T0 xe Bpems cormacHo n. 2 cr. 36 'K P® onekyHsl u noneuntenn
HECOBEPIICHHOJETHUX TpaxkaaH 00si3aHbl MPOKUBATH COBMECTHO CO CBOUMHU
MOJONEUYHbIMU. Pa3zienbHOE TPOXKUBAHWE TOMEUUTENSI C  TOJONEYHBIM,
JOCTUTIINM IIECTHAAIATH JIET, JOMYCKAaeTCsl C pa3pellieHUs] OpraHa OINEKd M
MONEYUTEILCTBA MPU YCJIOBUHU, YTO 3TO HE OTPA3UTCA HEOJIAromnpusiTHO Ha
BOCIIMTAHUU U 3aIUTE MPAB U UHTEPECOB MOJONEYHOTO.

B cuny n. 1 cr. 148 CK P® geru, Haxonsmuecs NOJA ONEKOU
(TOTIeYnTENHCTBOM), HWMEIOT TMPaBO Ha BOCIHTAHHE B CEMbE OIEKYHa
(momeuwnTens), 3a00Ty CO CTOPOHBI OINEKyHa (ITOMEUYUTENIs), COBMECTHOE ¢ HUM
MPOKUBAHUE, 32 UCKIIFOUEHUEM CITy4aeB, MPEAYyCMOTPEHHBIX I1. 2 ¢T. 36 'K PO.

Takum o00pazoM, W3 TPUBEACHHBIX BBIINIE 3aKOHOMOJIOKEHUH B HUX
B3aMMOCBSI3M  CJIEAYET, YTO MECTOM >KUTEIhCTBA HECOBEPIICHHOJICTHUX,
JOCTUTIIMX 16 JeT, B OTHOIICHUH KOTOPHIX YCTAHOBJICHO MOIEYUTEIHCTBO,
SBJISIETCS MECTO JKUTENIbCTBA UX TMOIMEUYMUTENICH, 32 MCKIIIOYECHUEM CIIy4aeB UX
pa3AeNbHOTO TPOKUBAHUS HA OCHOBAaHUU TIOJIYYEHHOTO B YCTaHOBJICHHOM
MOPSAKE Pa3pelICHHs OpraHa ONeKu U MONeYUTEIhCTBRA.
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[Ipu paccMOTpeHHH HACTOSILIETO AENa YKa3aHHbIE HOPMbI MaT€pUAIIbLHOTO
npaBa CyJAOM [PUMEHEHbl HENPaBUJIBHO, a CYLIECTBEHHbIE I Jena
00CTOATENHCTBA OCTAINUCH HEBBISICHEHHBIMHU.

[IpuHsB €710 K CBOEMY IPOHU3BOACTBY MO MECTY YKUTEIbCTBA 3asBUTEIS
K., palioHHBIN CyJ ropoJia MOCKBBI B PEIIEHUH CIETal BBIBOJ O TOM, YTO TOPOJ
MockBa He SBIS€TCS €€ MECTOM KHUTENbCTBA, HO MPU ITOM HE YyKaszaj, e
MMEHHO HaXOJUTCS MECTO JKUTEIbCTBA 3asBUTENSA. be3 BBIICHEHUS 3TOTrO
oOcrosiTenbcTBa Oe3ycioBHOe mpaBo K. Ha ogHOKpaTHOE MpeAoCTaBlICHUE
0J1Iar0yCTPOEHHOTO SKHJIOTO MOMEIIEHUS U3 CIEUATU3UPOBAHHOTO KUIUIITHOTO
dboHAa TO MOroBOpYy HaiiMa CHIENHUATU3UPOBAHHOTO >KUJIOTO TOMEIICHUS B
cooTBeTCTBHHM ¢ DenepanbHbIM 3aKOHOM OT 21 mekabpst 1996 r. Ne 159-03
«O IOMOJHUTENBHBIX TapAHTUSAX IO COLMAJIBHOM MOJAEPKKE IETEU-CUPOT H
JeTel, ocTaBIIMXca 0€3 MOMEYeHHs] POJUTENCi» HE MOXKET ObITh peaTn30BaHO
HU B KakoM cyOnekTe Poccuiickoii denepanuu.

Pa3zpemas 3asBnenuwe K., cya wucxogun wu3 TOro, 4YTO 3asBUTEIb
3apErucTpUpPOBaHA MO MPEKHEMY MECTY KUTEIbCTBA B 3aKPEIUIEHHOM 3a HEM
KUJIOM TIoMmenieHun B PszaHckoit oOnactu. Mexay TeM yKa3aHHOE KHUJI0€
MOMEIICHUE HE SIBJIIETCA MECTOM >KHMTEJIbCTBA 3asBUTENS, MOCKOJBKY €IIe B
2012 romy OBLIO YHUUTOXKEHO BO BpEMSI IOXKapa.

N3 conepxanus ct. 20 I'K PO, cr. 2 u 3 3akona Poccuiickoit @eneparuu
ot 25 uroHs 1993 1. No 5242-1 «O npase rpaxnan Poccuiickoit @enepannu Ha
CBOOOJy TMepeBUKEHUs, BHIOOP MecTa MpeObIBaHUS U MECTa KUTEIhCTBA B
npenenax Poccuiickoin @enepannn» ciaeqyer, 4TO PErucTpanns He COBIANAET C
MOHSTHEM «MECTO KHUTEJIbCTBA» U caMa IO ce0e HE MOXKET CIYKUTh yCIOBUEM
peanu3alMd TpaB U CBOOOJ TpaxiaaH, MNpeaycMoTpeHHbIX KoHcTuTyimei
Poccuiickon @enepaunn, 3akoHamu Poccuiickont denepanyn, KOHCTUTYHHUSIMA
Y 3aKOHaMHM peciy0siuK B coctaBe Poccuiickoit denepanuu.

Konctutyumonnsii Cyn Poccuiickoin @enepaniii B TOCTAHOBJIEHUHA OT
2 deBpamnst 1998 r. Ne 4-I1 ykazan Ha To, 4yTO caMm Mo cebe (hakT perucrparuu
WM OTCYTCTBHE TaKOBOH HE MOPOXKIAET JUIsl TpaKJaHWHA Kakux-1u0o MpaB U
00s13aHHOCTEN M COIIACHO YacTu BTOpoH cT. 3 3akoHa Poccuiickoii @enepanuu
«O npaBe rpaxnaan Poccuiickoit denepanuu Ha cBOOOY NIEPEIBHKEHMSI, BEIOOD
MecTa npeObIBaHUs M KUTENbCTBAa B mpenenax Poccuiickoit denepanum» He
MOXET CIYKUTh OCHOBAaHHMEM OTPAaHUYEHUS WM YCIOBUEM peaju3allid MpaB U
cB0OOOJ TpaxkaaH, npeaycMoTpeHHbIx KoncTutymuein Poccutickoit denepanun,
dbenepalbHBIMU  3aKOHAMHW W 3aKOHOJIATETbHBIMH  aKTaMH  CYOBEKTOB
Poccutickon ®@enepanuu.

B OO630pe mnpakTuku paccCMOTpEHHUs CydaMH JeJ, CBS3aHHBIX C
obecricueHUEM JIETCH-CUPOT M JeTel, OCTABIIMXCS Oe3 IMOMCUCHHUS POJIUTEIICH,
JUI U3 4YKClia IETeU-CUPOT U JAETel, OCTaBIIMXCsS 0e3 MOMEe4YeHHs] pOAUTENIEH,
KUIBIMA TIOMEIEHUsIMH, yTBepkJIeHHOM IIpesuanmymom Bepxosnoro Cypa
Poccuiickoit @enepannu 20 Hoss0ps 2013 r., pa3bsCHEHO, YTO €IMHCTBEHHBIM
KPUTEPHUEM, 110 KOTOPOMY CJIEYyET OMPEEsATh MECTO MPEIOCTABICHUS KUIIOTO
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NOMEIICHHS AETSIM-CUpOoTaM, (elepanibHbIM 3aKOHOAATENIEM Ha3BaHO MECTO
KUTEJbCTBA ATUX JIUII.

[IpenocTaBieHre SKUNBIX TOMEIICHUN JIETSIM-CUpOTaM M JIETSIM,
OCTaBIMIMMCS 0€3 TIOTICUCHUS] POIUTENCH, MPOKUBAIOIINM Ha TEPPUTOPUHN
cyonrekta Poccuiickoit denepanuu, JODKHO OCYIIECTBIATHCS HA OJMHAKOBBIX
YCIOBUSIX, 0€3 KaKUX-TU0O0 MPEANOYTeHUM, UCKIIOYEHUN OO0 OrpaHUYCHUI
JUCKPUMUHAIIMOHHOTO XapaKkTepa JJis OTAEIbHbBIX IPYIIN U3 UX YUCTA [0 MECTY
MPOKUBAHUS (MJIM BPEMEHHOTO MPeObIBAHMUS ).

[Ipu Takux 0OCTOATENHCTBAX, YUYMUTHIBAS, UTO JO OKOHYAHUS CpPOKa, Ha
KOTOpBbIN OBLIO YCTaHOBJIEHO MomneyuTenbcTBo, K. (pakTuyecku mpoxkuBaia y
CBOETO MOMEYNTEIs B Topoae MOCKBE, a TakKe HEBO3MOKHOCTD €€ MTPOKUBAHHUS
B paHee 3aHHUMAaEeMOM KHJIOM NOMEUIEHUH, BBIBOJ cyda o ToM, 4To K. He umeer
npaBa Ha oOecreyeHue KWIbIM TOMEIIEHHEM B Topoje MOcCkBe MpU3HAH
CynebOHol KoJuleruel HermpaBUIbHBIM.

Onpeoenenue Ne 5-KI'16-84

V. Paspeuienue cnopos, c6A3aHHBIX C COOEPIHCAHUEM
00wezo umyuwiecmea 6 MHOZ0K6APMUPHOM OOMe

13. dakT HAXO0KIEeHHUS] 3JEMEHTOB BHYTPHIOMOBBIX HHKE€HEPHbIX
CHCTEeM BHYTPH KIJIOT0 MOMEIIEHUS He O03HAYaeT, YTO OHH HCHOJb3YITCS
NJIS1 00CJIYKMBAHUSA UCKJIIOYUTEIbHO JAHHOTO NMOMEIIEHUS U He OTHOCATCH
K 0011eMy HMYILIIECTBY B MHOTOKBAPTHPHOM JI0Me.

b. oOpaTtunach B cyjl ¢ HICKOM K YNPaBIISAIONIEH KOMIIAHUUA O BO3MEIIEHUHU
yiiepba B cymme 61 063 py0O., B3bICKAHUM KOMIIEHCAIIMU MOPAJIbLHOTO Bpeaa
10000 py6., mTpada 3a HEWCHOJHEHWE TPEOOBAHWK TOTPEOUTENS B
JIOOPOBOJILHOM MOPSAJIKE U CYJEOHBIX PacX0I0B HA TPOBEACHUE OLICHKHU yIiepoa
B cymme 15 000 py0., a Takke pacxoJl0B Ha OIUIATy YCIYTI NPEICTaBUTENS —
35 000 py6.

B o0ocHoBanue TpeboBaHUM UCTEll yKa3aja, 4To B MPUHAJICKAILECH €Ml Ha
npaBe COOCTBEHHOCTH KBapTHpE B pe3yibTaTe aBaphUH Ha TMEPBOM 3allOpHO-
pEryJIMpyIoleM KpaHe CTOsSKa XOJIOJHOTO BOJOCHAO0KEHUS MPOM3OIIEN 3ajUB
MOMEIICHHUI KBapTUPBI, BCIEACTBUE YETO UCTIY IPUUMHEH yIIepo.

[Tomaras, yTo MPUYKMHON aBapuU MOCITYKUJIO HEHAJIJIEKAIIEe UCTIOTHEHUE
YOPABJISIIONIEH — OopraHu3anueil o0sS3aHHOCTEM 10 COJEpPKaHUI0  OOIIEro
UMYIIIECTBA MHOTOKBAPTUPHOTO JOMa (TMEPBOTO 3aOPHO-PETYIUPOBOYHOTO
KpaHa Ha OTBOJIC BHYTPUKBAPTUPHOM pa3BOJAKH HaA CTOSIKE XOJOJIHOTO
BOJIOCHAOKEHHUSA), U B CBA3M C OTKa30M OT BO3MelIeHUs yiiepda B
TOOPOBOIBHOM TIOPSIAKE, WCTEI[ TPEAbSBHIIA OTBETYMKY Ha3BaHHBIC BBIIIE
TpeOOBaHMS.

Pemmenrem ropoickoro cyaa UCK yJOBJIE€TBOPEH.
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OmnpenenenrueM CyaeOHOM KOJUIETH MO TPaKJAHCKUM JejaM 00JacTHOTrO
Cyla pelleHUE CyJa MepBOM MHCTAHLIUU OTMEHEHO, MO ey MPUHSATO HOBOE
pelieHue 00 0TKa3e B YAOBIECTBOPEHUHU UCKOBBIX TPEOOBaHUH.

CypneOHas KkoJulerus 1O TpaxkIaHCKuM Jenam  BepxoBHoro Cypa
Poccniickon @enepanyy OTMEHWIA aNEJUIAUOHHOE ONPEIEIICHUE U HAIllpaBUJIa
JIeJI0 Ha HOBOE pPACCMOTPEHHME B CyH AaNeUALMOHHOM WHCTAaHUUHU 110
CJIEIYIOLIUM OCHOBAHUSIM.

Kak pasbsicaeno B mnocrtaHoBienun [lnenyma BepxoBnoro Cypa
Poccuiickoit ®enepanun ot 19 nexadbps 2003 r. Ne 23 «O cyaeOHOM perieHun,
pelIeHne T0HKHO ObITh 3aKOHHBIM U 000CHOBaHHBIM (4. 1 cT. 195 I'TIK PD).

Pemenue sBisieTcs 000CHOBaHHBIM TOT/Ia, KOTJ]a UMEIOIIME 3HAUCHUE TS
nena  (akTbl TOJITBEPXKACHBI HCCICAOBAHHBIMU CYAOM JIOKa3aTelIbCTBaMH,
YIOBIETBOPSIOIIMMU ~ TpeOOBaHUSIM  3aKOHA 00 HMX OTHOCUMOCTH H
JIOMTYCTUMOCTH, WM OOCTOATENHCTBAMH, HE HYXKIAIONIMMUCS B JOKa3bIBAHUU
(ct. 55, 59-61, 67 ITIK P®), a Ttaxxke TOrma, KOrjga OHO COJEPIKHT
MCYEPIBIBAIOIINE BBIBOJBI Cy/a, BHITEKAIONINE U3 YCTAHOBIEHHBIX (hakToB (II. 3
JAHHOTO NocTaHoBiieHud [lnenyma).

Cornacno 4. 2 ct. 56 T'TIK P® cyn onpexaensier, kKakue 0OCTOSITEIHCTBA
UMEIOT 3HAYEHUE JJIS JIeNa, KaKOW CTOPOHE HAJICKHUT UX JIOKA3bIBATh, BEIHOCUT
00CTOATENIBCTBA HA OOCYXKJEHHUE, J1a’KE €CJIU CTOPOHBI HAa KaKHe-JI1M00 U3 HUX HE
CCBUIAJIUCH.

JlokazatenbCcTBa MPEACTABISAIOTCS CTOPOHAMU U JAPYTMMH  JIMIIAMU,
yuactByomumu B gene. Cyn  BopaBe NPEIJIOKUTb UM TPEJICTABUTH
JIOTIOJIHUTENbHBIE  JI0Ka3aTeNbcTBA. B ciaywae, eciaum  mOpeicTaBlIeHUE
HEOOXOJMMBIX JIOKA3aTeNbCTB I 3TUX JIUI[ 3aTPYyAHUTENBHO, CyJ IO HX
XO0JIaTaliCTBY  OKa3bIBae€T COJEHCTBUE B COOHMpPAaHUHM H HUCTPEOOBAHUH
nokazarenbets (4. 1 ct. 57 I'TIK PO).

OOCTOATENbCTBOM, MOJJIEKAIIUM YCTAHOBICHUIO JUISl MPABUIBLHOTO
paspelieHus HACTOSAIIETO CIopa, SBISJIOCH HajJMuWe BUHBI CTOPOH B
MPOU3OILIEAIIEH aBapud Ha TEPBOM 3allOPHO-PETYIHPYIOINIEM KpaHE CTOsKa
XOJIOJTHOTO BOJOCHA0XKEHHUS, TTOBJICKINICH 3aIMB KBAPTHUPHI UCTIIA.

B cuny u. 2 cr. 61 TTIK P® oO0OcrosiTenbcTBa, YCTaHOBJICHHBIE
BCTYNMBIIMM B 3aKOHHYIO CHUJIy CYACOHBIM IIOCTaHOBJICHHEM TIO paHee
pPaccMOTPEHHOMY iy, 00s13aTeNbHbI Ul cyAa. YKa3aHHble OOCTOSITEIbCTBA HE
JTIOKa3bIBAIOTCSI BHOBb W HE TOJJIEKAT OCHAPUBAHUIO TMPU PACCMOTPECHHUH
JPYroro jeina, B KOTOPOM y4acTBYIOT T€ K€ JIUIIa.

[IpuBeneHHbIE TOJIOKEHUSI TMPOIECCYabHOTO 3aKOHA HAMpPAaBJICHBI HA
oOecrieueHrne 0053aTENbHOCTH BCTYMHMBIIMX B 3aKOHHYIO CHUJIy CYJIEOHBIX
NIOCTAaHOBJIEHUH U  OOecreueHHWe  3aKOHHOCTH  BBIHOCHUMBIX  CYJOM
MIOCTAHOBJICHU B YCIIOBUSX JCHCTBUS MPUHITUTIA COCTA3ATEIHHOCTH.

[Ipu paccMoTpeHuu ziena Cy0oM aneJuIIMOHHON MHCTAHIIMU B Cy/1I€0HOM
3ace/laHuU MPEJCTAaBUTEIEM UCTIA OBLJIO 3asBJIEHO XOJaTalCTBO O MPUOOIICHUH
K MaTepuaiaMm Jella KOMHWU pemieHus: MupoBoro cyasu mo ucky L. x b.,
YIPaBISIONIEH KOMIIAHUKA O BO3MEIIEHUHU YIIepOa, KOTOPHIM C YIPaBISIOMIEH
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koMranuu B noJib3y LI, B3bickaHa cymMMa B Bo3mellleHue yiiepoa, B ucke K b.
OTKa3aHO, U KOMHH aleJIIUUOHHOTO ONPEAEIICHHUS.

B MOTHBMUpPOBOYHOW YacTW HA3BAaHHOTO PEIICHHSI COJIEP>KHUTCS BBIBOJ O
TOM, 4YTO JMIIOM OTBETCTBEHHBIM 3a yIepO, npuuuHeHHbld 1. B pe3ynbrare
aBapuu, NMpou3oLIeaed B KBapTtupe b., sBisgercs ynpasistonas KOMIIAHUS.
[Ipu 3TOM mpencTaBUTENIEM YHPABISIONIEH KOMIAHUU B BO3PAXKEHHUSIX HA UCK
IPUBOJWIIMCH TOBOJABI O HapyUIEHUSX, JOMYIICHHBIX IPH MEepeoOOpyI0BaHUU
WHXCHEPHBIX CUCTEM B KBAPTHUPE UCTIIA.

B ynoBneTBOpeHMM JAaHHOTO XOJATalWCTBa CYIOM aleJUIALMOHHOU
MHCTAHIIMM OTKAa3aHO B CBSA3M C TEM, YTO KOIHS PELICHUS MHUPOBOTO CYJIbH
MMEETCsl B MaTepuaiax Jejia, HA MOMEHT PacCMOTPEHUA JIejla CyIOM IEepBOMU
WHCTAaHIIMU Cy/eOHOE IIOCTAaHOBJICHHE HE BCTYNWJIO B 3aKOHHYIO CHIy, a
aneJUSIMMOHHOE OIPENICIICHUE IMOCTAHOBIICHO YK€ TMOCIE MPUHATHS CYJIOM
peuIeHus 0 JaHHOMY JIENy.

Mexay TeM Ha MOMEHT pPacCMOTPEHMs Jejla CyJIOM aneuIALHOHHON
WHCTaHIIMU YKA3aHHOE PEIIEHHE MUPOBOTO CYJIbU BCTYIIUJIO B 3aKOHHYIO CHITY.

Jlenas BeIBOA O BHHE b. B ciydMBHIEHCS aBapuu, CyJ aleJUALMOHHOMN
WHCTaHIUU HE y4es 00CTOSTENbCTBA, YCTAHOBIEHHBIE BCTYNHUBIINM B 3aKOHHYIO
CWIIy U HE OTMEHEHHBIM PEUIEHUEM MHUPOBOTO CYAbH, KaK MPEINUCHIBACTCS
IPAKJAHCKUM MPOLECCYATbHBIM 3aKOHO1aTEIBCTBOM.

B coorserctBuu ¢ 4. 2' cr. 161 KK P® (B penakumn demepanbHOro
3akoHa or 4 wmoHa 2011 1. Ne 123-®3) npu  oOCyHIeCTBICHHUH
HENOCPEICTBEHHOTO YIPAaBJICHUS MHOTOKBAPTUPHBIM JIOMOM COOCTBEHHHUKaMHU
IOMEILEHUI B JaHHOM JIOME JIMLA, BBIMOJHSIIONINE padOThl MO COAEPKAHUIO U
PEMOHTY OOIIEr0 MMYIIECTBA B MHOTOKBAPTHUPHOM JIOME, OOECHEeUMBaIOIINE
XOJIOJHOE U Topsiuee BOJAOCHAOKEHUE U OCYILECTBISIOUIME BOJOOTBEACHUE,
ANIEKTPOCHAOKEHUE, Ta30CHA0KEeHNE (B TOM YHUCJIE MOCTaBKU OBITOBOTO rasza B
OajuioHax), OTOIUICHUE (TEIUIOCHAOKEHHE, B TOM YMCJI€ TOCTaBKU TBEPOTO
TOIUIMBA MPU HAJIUYUM [EYHOTO OTOIUIEHMS), HECYT OTBETCTBEHHOCTH MEpen
COOCTBEHHMKAaMU TOMEIIEHUH B JAaHHOM JIOM€ 3a BBIIOJHEHHE CBOMX
0053aTENbCTB B COOTBETCTBUM C 3aKIIOUYEHHBIMU JIOTOBOpPaMH, a TaKXe B
COOTBETCTBHM C ycTaHOBJIEHHbIMU lIpaBurensctBom Poccuiickonn @enepanun
npaBuiIaMu COAEpKaHug OOILIEro MMYIIECTBA B MHOTOKBAPTUPHOM JIOME,
MpaBWJIaMH TPEAOCTABJICHUS, MPUOCTAHOBKU W OTPAHUYECHUS MPEAOCTABICHUS
KOMMYHAJIbHBIX YCIYT COOCTBEHHMKAaM M TIOJIb30BATEJISIM TOMEIICHUN B
MHOTOKBApTHUPHBIX IOMAX U KUJIbIX IOMaXx.

Cormacio mn. 5 [IlpaBun coaepkaHus OOIIEro MMYIIECTBa B
MHOTOKBAapTUPHOM JOME, YTBEPXKIEHHBIX IOCTaHOBJIeHUEM [IpaBuTenbcTBa
Poccuiickoii ®@enepanuu ot 13 aBrycra 2006 r. Ne 491, B coctaB oOmiero
MMYIIIECTBA BKJIIOYAIOTCA BHYTPHUIOMOBBIE MHKEHEPHBIE CUCTEMBI XOJOIHOTO U
rOpsTYEro BOJOCHAOKEHHUS, COCTOSIIINE U3 CTOSKOB, OTBETBJICHUM OT CTOSIKOB 0
NEPBOT0 OTKJIIOYAIOIIETO YCTPOMCTBA, PACIOIOKEHHOTO HAa OTBETBIEHUSAX OT
CTOSIKOB, yYKa3aHHBIX OTKJIFOYAIOIINX YCTPOMCTB, KOJUJIEKTUBHBIX
(0O11e1T0MOBBIX ) MPUOOPOB yUeTa XOJOAHOU U TOpsUEH BOJIbI, IEPBBIX 3aMIOPHO-
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PEryJIMPOBOYHBIX KPAHOB HAa OTBOJAX BHYTPUKBAPTUPHOU pa3BOAKH OT CTOSIKOB,
a TaKXX€ MEXaHUYECKOTO, 3JIEKTPUUYECKOTO, CAHUTAPHO-TEXHUYECKOTO U MHOIO
000pyI0BaHUs, PACIOIIOKEHHOTO Ha STUX CETSX.

VYrhpasisomuye OpraHu3alii M JIMIA, OKa3bIBAIOIIME YCIYTH W
BBITIOJIHSFOIINE paboThI npu HEMOCPEACTBEHHOM YIIPaBICHUU
MHOTOKBapTHUPHBIM JJOMOM, OTBEYAIOT Nepes COOCTBEHHMKaMU MOMENIEHUN 3a
HapyIICHHE CBOUX O00s53aTeNbCTB M HECYT OTBETCTBEHHOCTH 3a HaJJIeKalee
coJilepkaHre OOIIEro HMYIIECTBA B COOTBETCTBUU C 3aKOHOAATEIIbCTBOM
Poccuiickoit @eneparuu u gorosopom (1. 42 Ipasw).

Kax cnemyer u3 n. 10 yka3aHHBIX IpaBui, 00Il€e UMYIIECTBO JOKHO
COJIepKaThCsl B COOTBETCTBUU C TpeOOBaHUSIMU 3aKOHOJaTenscTBa Poccuiickoi
®denepanuu (B TOM 4YHCIIE O CAHUTAPHO-IMUAEMHOJOTUYECKOM OJaronoyauu
HAceJIeHUs, TEXHUYECKOM pEeryJMpOBaHUM, 3allUTe IpaB MOTpeOuTesneil) B
COCTOSIHUU, OO€CIeurBaronieM: COOJIO/ICHUE XapaKTEPUCTUK HAJCKHOCTU U
0€30MaCHOCTH MHOTOKBapTHUPHOTO JOMa, 0€30MaCHOCTh ISl )KM3HU U 3J0POBbS
rpaxkJaH, COXPAaHHOCTh HMYIECTBA (PU3MYECKUX WIM HOPUANYECKUX JIHII,
roCyAapCTBEHHOI0, MyHUIIMIIAJILHOTO U MHOTO UMYILECTBA U JIp.

®enepanbHbIM 3ak0HOM OT 30 nexadps 2009 r. Ne 384-D3 «TexHuueckuit
perjiaMeHT O O€30MaCHOCTH 3JaHU M COOPYKEHHID» MNPEeayCMOTPEHO, YTO
CUCTEMA MHKEHEPHO-TEXHUYECKOTO 00ECIIEUeHHs — 3TO OJHA U3 CUCTEM 3/IaHHUS
WIM  COOpPY)KEHHs, TMpeAHa3HaueHHass U1 BBINOJHEHUS  (DYHKIIHIA
BOJIOCHA0KEHUSI, KaHAIM3alllK, OTOIUICHUS, BEHTWISALUU, KOHIUITMOHUPOBAHUS
BO3/lyXa, Ta30CHAOXKEHHUS, DIIEKTPOCHAOXKEHMsI, CBSI3M, HHPOpPMaATU3AIINH,
JTUCTIETYepU3aIui, MYCOPOYIAJICHHs, BEPTUKAIBHOTO TpaHcmopTa (JU@THI,
acKanaTopbl) win (GyHKIMM obecnedenust Oe3omacHoctd (m. 21 4. 2 cr. 2);
napaMeTpbl M JAPYrU€ XapakKTePUCTUKU CUCTEM HMHKEHEPHO-TEXHUYECKOTO
oOecrieyeHusi B MpPOLECCe HKCILTyaTallMM 3/1aHUS WIH COOPY>KE€HHUS JOJHKHBI
COOTBETCTBOBAaTh TPEOOBAHMSIM TMPOCKTHON JIOKYMEHTAllMU. YKa3aHHOE
COOTBETCTBHE  JOJDKHO  MOJJCPKUBATHCA  MOCPEACTBOM  TEXHHUYECKOIO
OoOCITy’)KMBaHUS W TIOATBEPXKIATHCA B XOJ€ MEPUOJUYECKHX OCMOTPOB H
KOHTPOJIBHBIX MTPOBEPOK U (WUJIM) MOHUTOPUHTA COCTOSTHUS CUCTEM MH)KEHEPHO-
TEXHUYECKOTO obecrieueHus, MIPOBOIUMBIX B COOTBETCTBUH c
3aKkoHoAaTenbCcTBOM Poccuiickoit @enepanuu (yd. 1 u 2 cT1. 36).

IlepeueHb HaIMOHANBHBIX CTAHIAPTOB M CBOJIOB MPAaBHII (YacTel TaKUX
CTAaHJAPTOB M CBOJIOB NIpaBWJI), B pPE3yjbTaT€ NPUMEHEHHS KOTOPBIX Ha
oOs3aTeNbHONW ~ OCHOBE  oOecrieunmBaeTcss  COONIofeHHME  TpeOOoBaHUM
denepanbHOro 3akoHa «TeXHUUYECKUH perjaMeHT O 0e30macHOCTH 3/IaHUM U
COOPYKEHUI», YTBEPKIACHHBIN pacnopspkeHuem l[IpaBurensctBa Poccuiickoi
Oeneparuun ot 21 umrons 2010 r. Ne 1047-p, Bxmouaer CHull 2.04.01-85
«BHYTpeHHUI BOJOIIPOBOJA M KaHAIU3ALMs 3MaHUN»), NPEAyCMaTPUBAIOIIME
YCTAHOBKY 3allOpHOM apMaTypbl Ha BHYTPEHHHMX BOJOMPOBOJHBIX CETIX
XOJIOJJHOTO W TOPSYEro BOJOCHAOXKEHHS, B TOM YMCJIE Ha OTBETBJICHUSX B
KOKIYI0 KBapTHpPY, OOECIedYuBaIOIIeH IJIaBHOE 3aKpbIBAaHHME U OTKPBIBAHHE
noToka Bojbl (mm. 10.4, 10.5).
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W3 nmpuBeeHHBIX HOPM CJIEAYET, YTO MEPBbIE OTKIIIOYAIOIINE YCTPOICTBA
U 3aMOPHO-PETYJIMPOBOYHBIE KPaHBI HA OTBOJAX BHYTPUKBAPTUPHOU Pa3BOJKH
SIBJISTFOTCS DIIEMEHTAMHU BHYTPHIOMOBBIX WHKCHEPHBIX CHUCTEM,
MPEIHA3HAYCHHBIX I BBINIOJIHCHUS (DYHKIIMH TOpSIYEr0 H  XOJIOJAHOTO
BOJOCHAOKEHMSI, Ta30CHAOKCEHUS, a Takke O€30I1aCHOCTH IMOMEIICHUM
MHOTOKBapTHpPHOTO aoma. ObecnednBas 1ojadyy KOMMYHAIBHBIX PECYpCOB OT
CeTell WHXKCHEPHO-TEXHUYECKOTO OOeCIeueHuss 10 BHYTPHUKBAPTHUPHOTO
000pyZI0BaHUS, YKA3aHHbBIE AJIEMEHTHI U3MEHSIOT IMapaMeTPhl U XapaKTePUCTUKU
BHYTPHUJIOMOBBIX WH)XCHEPHBIX CHCTEM, TEM CaMbIM OCYIIECTBIISIS BIMSHUE HA
oOCTy>KMBaHUE IPYTUX MOMEIIEHU MHOTOKBAPTUPHOTO JIOMa.

C y4eToM JaHHBIX TEXHUYECKUX OCOOCHHOCTEH IMepBbIE OTKIHOYAIOUIUE
YCTPOMCTBA U  3allOPHO-PETYJIMPOBOYHBIE KpaHbl OTBEYAIOT OCHOBHOMY
NpPU3HAKy OOIIEro HMMYIIECTBA Kak MpPeIHA3HAYEHHOIO JIsi OOCITYKHUBAHMS
HECKOJBKUX WJIM BCEX ToOMelleHui B goMe. DakT HaXO0XKJACHHS YKa3aHHOTO
o0opyZoBaHUS B KBapTUpPE HE O3HAYAET, YTO OHO HCIOJB3YeTCS s
oOCTy)KMBaHUS HWCKIIOYATEIHLHO JAaHHOTO TIOMEIICHHWS M HE MOXET OBITh
OTHECEHO K O0IIeMy MMYIIECTBY B MHOTOKBAPTUPHOM JOME, IMOCKOJBKY T. 3
4. I ct. 36 XK P® npenycmaTpuBaeT €ro MECTOMOJI0KEHNE KaK BHYTPH, TaK U
3a MpeeIaMy IOMEIICHUS.

OOcTOATENbCTBA, YKA3bIBAIOIIME HA TPUHAIICKHOCTh aBAPUHHOTO
CaHTEXHMYECKOT0 000py/I0BaHUs K UMylIecTBY b. mub0 Kk 001eMy UMyIecTBy
KUJIBIOB MHOTOKBAPTUPHOTO JOMA, SBISUIUCH FOPUIUYECKH 3HAUYUMBIMU H
MOJICKAIINMHU JI0Ka3bIBAaHUIO.

[Ipu paccMoTpeHuu nena Cy aneuUBIIIMOHHOW WHCTAHIIMU COCJIAjCs Ha
TO, 4TO b. HapsiAy ¢ 3aMeHoi U epeo0opy0BaHUEM BHYTPEHHUX UHKEHEPHBIX
CeTel, SIBIAIONIMXCA €€ COOCTBEHHOCTHbIO, IMPOM3BE/IEHA 3aMEHa 3allOPHOTO
BEHTWJIS (3aITOPHO-PETYIUPYIONICH apMaTyphl) B MECTE COSAMHEHUS C OTBOJOM
OT OOIIEero CTOSIKa XOJIOAHOTO BOJOCHAOXKEHUS, IOCIYKHBIIETO MPUINHON
NPOTEUYKH W SBISIONIETOCS ~ OOIMMM ~ MMYIIECTBOM  COOCTBEHHHKOB
MHOTOKBapTHPHOTO JIOMA.

Hcrenr nanHbIE 00CTOATENHCTBA OCMIAPUBA, OJHAKO CYJI aneUISIIHOHHON
WHCTAHIIUW WX HE MPOBEPIIT U JOTIOUTHHHO HE YCTAHOBHIL.

OmHOBpPEMEHHO C STHM 3aMEHA 3allOPHOTO BEHTHJISA HE OCBOOOXKIAET
VIOPABJISIIONIYI0 KOMIIAHUIO OT OCYIIECTBICHUS CBOUX OOS3aHHOCTEW TIO
COJIEP KaHUI0 OOIIEr0 MMYIIECTBA MHOTOKBAPTHUPHOTO JIOMa, BO3JIOKEHHBIX Ha
OOIIECTBO 3aKJIFOUEHHBIM JJOTOBOPOM.

OT BBISICHEHHS YKa3aHHBIX OOCTOSITENIHCTB 3aBUCEIO IMPABUIBHOE
paspenieHre CyaoM Bompoca o0 OTKa3e WM YAOBICTBOPCHHUM 3asiBICHHBIX
TpeOOBaHM, OHAKO CYJOM MPH PACCMOTPEHUU JTAHHOTO CIIOPA 3TOTO CAEIAHO
HE OBLIO.

Onpeoenenue Ne 93-KI1'16-2
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VI. Paspewienue cnopos, céa3annsix ¢ mpyoosvimu,
COUUAIbHBIMU U NEHCUOHHBIMU OMHOWEHUAMU

14. B mepuoa HaxoKIeHHS SKEHIUMHBI, NpOXoAsIeill ciayx0y B
OpPraHax  yYroJOBHO-HCHOJHHMTEJbHOH  CHCTeMbl, B  OTIYCKe IO
OepeMEeHHOCTH W POAAM M NOJYYEHHUS] €0 MOocoOusA Mo OepeMEeHHOCTH W
po/iaM Ha OCHOBAHMH JIMCTKA HETPYAOCHOCOOHOCTH ACHEKHOE 10BOJILCTBHE
He BBIILJIAYUBACTCH.

C. oOpatmiiach B CyJ C MCKOM K OpraHy yroJIOBHO-MCIIOJIHUTEIbHON
CUCTEMBI O B3bICKAHHH JCHEKHOIO JOBOJIBCTBHUSA, 3aJ0JKEHHOCTH IO BBITLIATE
nocoOus 1Mo 6epeMEeHHOCTH U pojiaM, KOMIIEHCAIIMH 32 33JIEP>KKY BBITLIAT.

B o0ocHoBanue nckoBbix TpeboBanuii C. ykazania, 4TO IPOXOJUT CIYKOY
B OpraHe YroJOBHO-HCHOJIHHUTEIbHOW CHUCTEMBI. 3a NEPUOJbl HAXOXKICHHS B
OTIIyCKaX MO OEpEeMEHHOCTH U pOJaM, KOTOpbIe ObUIM €l MpeaoCTaBICHbI Ha
OCHOBAHHMM JIUCTKOB HETPYAOCIOCOOHOCTH, €W BBIJIAYEHO I[0COOHe IO
OEpEMEHHOCTH U pojaMm.

[To muenuto C., 3a ykazaHHbIE IEPUOJ] OTBETUMK 0053aH ObLI BBHIIIATUTH
€l JIEHEXHOE JOBOJBCTBUE B CBSI3U C BPEMEHHOM HETPYJOCHOCOOHOCTHIO Ha
ocHoBaHMH nojoxkeHnit denepanpHOro 3akoHa oT 30 nexadps 2012 1. Ne 283-D3
«O colIMaJIbHBIX TapaHTHUSX COTPYAHHMKAM HEKOTOPBIX (pelepalibHbIX OpraHOB
UCIIOJTHUTENIbHOM ~ BJIACTU M BHECEHMM  HW3MEHEHUH B OTJEJbHbIE
3aKOHOJATeNbHbIE akThl Poccuiickon denepanum.

Kpome toro, C. mpocuna Cy OTMEHHMTHb IIPHKa3bl OpraHa yroJIOBHO-
UCIIOJTHUTENIPHOM CHCTEMBl O MPEKpaleHUH BBIIIATBI €M Han0aBOK K
JOJDKHOCTHOMY OKJIany M o0 oTcTpaHeHHMu OoT nospkHoctu. Kak ykaszama C.,
NpUKa3  OTBETYMKA O  NPEeKpalleHWH  BBIILUIATBI  HAI0aBOK  W3JaH
HEYNOJHOMOYEHHBIM JODKHOCTHBIM JIMIIOM, a MpUKa3 00 OTCTPaHEHUH OT
JIOJKHOCTH BBIHECEH B MEPUOJ HAXOK/ICHUS €€ Ha JICUCHHH.

[IpeacTaBuTeny OTBETYMKA UCKOBBIE TPEOOBAHMS HE PU3HAIIH.

Opran yrojaoBHO-HUCIOJHUTEIBHOM CHUCTEMbI OOpaTwici B CyA CO
BCcTpeuHbIM MCKOM K C. 0 B3bickaHuu yuepOa. B obGocHoBaHue TpeOOBaHMIA
ykazaHo, 4to C., UCnoaHss 0043aHHOCTH 0 JTOJKHOCTH TJIaBHOTO Oyxrairepa,
JIOTIyCKajda HapylIeHUs MpU BEIEHUU OyXTrallTepCKOro y4eTa, B CBSI3U C 4YeM
OpraHy  yroJIOBHO-UCIIOJIHUTEJIBHONM CHCTeMbl ObLI NpUYMHEH  yuIepo,
BbIpAa3UBIIMKCA B YymuaTe WTpaoB M TEHU B HAJIOTOBbIE OpraHbl 3a
HECBOEBPEMEHHYIO YIJIaTy HAJIOrOB M JIPYIMX OO0s3aTeNbHbIX IUIATEXKEH.
3asBuTens mnpocwsi cyn B3eickath ¢ C. cymmy ymepba B mpenenax ee
CpEIHEMECSIUHOTO 3apaboTKa.

C. BcTpeuHble UCKOBBIE TPEOOBAHUS HE TIPU3HAIA.

PemenneM cyna, OCTaBIEHHBIM 0€3 M3MEHEHHUs aneUIALHOHHBIM
OTpeJIeIeHHEeM, UCKOBbIE TPEOOBAaHMS yJIOBIETBOPEHBI YacTUYHO. B monb3y C.
B3bICKaHa 3aJJ0JKEHHOCTh IO JEHEKHOMY JI0BOJBCTBHUIO, 3aJI0JKEHHOCTH IO
BbIIUIATE MOCOOUA MO OEpPEeMEHHOCTH U pPoJaM, KOMIIEHCAIUsl 3a 3aJEPKKy
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BBIILJIATHl JICHE)KHOTO JIOBOJIBCTBHS, KOMIICHCAIMS 3a 3aJI€PHKKY BBIILIATHI
JICHEe)KHOTO JIOBOJIBCTBUS, pacxXoAbl Ha omuiaTy ycnyr mpexactraBurens. Cya
OTMEHUJI OCIIAPUBAEMBIN MPHUKA3 OpraHa yroJIOBHO-UCHOJHUTEIbHOU CUCTEMBI B
yacTH TpekpamieHust BoImiaTel C. eXeMecsSuHOM mpeMHuu 3a J00pOCOBECTHOE
WCITOJTHCHHUE CITY>KEOHBIX O00s3aHHOCTEH, B YIOBJICTBOPCHUH OCTAIBHOW YaCTH
VCKOBBIX TPEOOBaHUI OTKa3aJl.

Bcerpeunsie uckoBBIe TpeOOBaHMSI OpraHa YrOJOBHO-HCIIOTHUTEIHHON
CUCTEMBI YIOBJETBOPEHbI 4acTU4yHO, ¢ C. B3bICKAHA CyMMa BO3MELICHUS
yiep6a B pazmepe 200 py6. B ynoBineTBOpeHHH OCTaabHOM 4acTh BCTPEYHOTO
MCKa OTKAa3aHo.

Cynebnas koJulerus 1o TrpaxkaaHckum Jnenam  BepxoBnoro Cyga
Poccuiickoit denepanum 0OTMEHHUIIA COCTOSIBILIMECS CY/I€OHbIE MOCTAHOBJICHUS B
YacTH IO CJIEAYIOIINM OCHOBAHUSM.

Cornacho cT. 21 ®@enepanbHoro 3akoHa ot 21 uronss 1998 r. Ne 117-D3
«O BHECEHNH U3MEHEHUN U JOIOJHECHHUU B 3aKOHOJIaTEIbHBIE aKThl Poccuiickon
deneparun B CBS3M € peOpMHUPOBAHUEM  YTOJIOBHO-HCTIOJHUTEIHHOM
CHUCTEMBbI» Ha COTPYJHUKOB OPTaHOB BHYTPEHHUX JI€JI, IEPEXOISIINX HA CITYXKOY
B YUPEXKJICHUS U OpPTaHbl YTOJOBHO-UCTIOJHUTEILHOW CUCTEMBI, a TAK)KE Ha JIMII,
BHOBB IOCTYMNAIOIIUX Ha CIYKOy B yKa3aHHBIC YUPEXKICHHUS U OpraHbl, BIPEb
10 TMpUHATUSA (enepalbHOTO 3aKOHA O CIIY>KO0€ B YroJ0BHO-UCIOTHUTEILHOU
cucteMe pacnpoctpaneHo peiictBue Ilomoxenuss o ciyx0e B opraHax
BHYTpeHHHUX Jen Pocculickoil denepanuu, yTBEPKICHHOTO MOCTAHOBJIECHUEM
BepxosHoro Cosera Poccuiickoit @enepanuu ot 23 gexadpst 1992 r. Ne 4202- |
(manee — [Monoxenue ot 23 nexadbps 1992 r. Ne 4202-1).

B cooTtBercTBuu ¢ 4. 1 cT. 45 Tonoxxenus ot 23 nexadpst 1992 . No 4202-|
JJISl COTPYAHUKOB OpPraHOB BHYTPEHHUX JI€JI YCTAaHABIIMBAKOTCS CIIEAYIOIIHNE
BUJIBl OTIIYCKOB C COXPAaHEHUEM JICHEKHOTO COJICpXKaHUS: OYepPEeaHOM
€XKEroJIHbIA, KPaTKOCPOUHBIA, MO OO0JE3HH, KAHUKYJISPHBIM, B CBS3U C
OKOHYaHHEM Y4eOHOro 3aBe/ieHus MUHHCTEpCTBAa BHYTpEHHUX J1en Poccuiickoi
depnepaluu, JOMOJHUTEIIBHBIC (32 CTAX CIYKObI, UCIIOTHEHNE 00s3aHHOCTEN BO
BpPEJIHbIX YCJIOBHUSX, 32 OCOOBIM XapakTep CIY>KObI, a TakXe HarpaxJICHHbIM
MOYETHBIM  3HAKOM  «3acimyXeHHbli  cotpyauuk MBJ[  Poccuiickoi
Deaeparum).

[IpuBeneHHBIMM HOPMATUBHBIMU IOJIOKEHHUSIMUA yCTAHOBJIEHBI BUJIBI
OTIYCKOB, MPU HAXOXKICHUU B KOTOPBIX COTPYAHUKAM OPraHOB YIrOJIOBHO-
WCIIOJTHUTEIbHOM CUCTEMbI BBIIIAYMBAECTCS JIEHEKHOE COAEPIKAHUE.

Yactpto 2 cT. 45 Ha3BaHHOTO TMOJOXKEHUS TaKXKe MPEAYCMOTPEHO, YTO
COTPpYJHUKAM OpPraHOB BHYTPEHHUX JE€J1 B COOTBETCTBUU C JEHCTBYIOIIUM
3aKOHOJIATEIHCTBOM MPEIOCTABIISIOTCS OTITYCKA B CBSI3U C POKJICHHEM peOeHKa,
M0 yXOJy 3a JeTbMH, TBOPUECKHE U B CBA3M C OOyUEHHEM, a TaKXKE HHbBIC
YCTaHOBJICHHbBIC JIEUCTBYIOIUM 3aKOHOATEILCTBOM.

[Ipu 3TOM BO3MOKHOCTH BBITIJIATHI COTPYIHUKY JACHENKHOTO COJIEPKAHUS
P €ro HAxOXJICHUU B YKa3aHHBIX BUJIaX OTIYCKOB JaHHOW HOPMOHN HeE
peayCMOTpEeHA.
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[Tpukazom MunucrepcTBa roctuiiuu Poccutickoit @enepaiuu ot 6 uoHs
2005 r. Ne 76 yrBepxknena MHcTpykuus o nopsjke npuMeHnenus [lonoxenus o
ciy»0e B opraHax BHyTpeHHUX jAen Poccuiickoit denepanyivi B yUpexxJICHUSIX U
opraHax yrojoBHO-HUCIIOJTHUTEIbHON CUCTEMBI.

B coorBerctBuM ¢ 1. 15.3 Ha3BaHHOW HMHCTPYKLHMH COTPYIHHKAM —
KEHIIMHAM OTHycKa MO0 OEpeMEeHHOCTH H poAaM NPEJOCTaBISAIOTCA B
COOTBETCTBHHM C 3aKOHOAATENBCTBOM Poccuiickon denepanuy Ha OCHOBAaHUH UX
paropToB U CIPABOK COOTBETCTBYIOIIMUX MEIUIIMHCKUX YUPEKICHHUM.

Cornacuo 4. 5 cr. 13 ®enepanpHoro 3akoHa ot 29 mekabps 2006 T.
No 255-®3 «OO0 o00s3aTeNbHOM COIMAIBHOM CTPaXOBaHWUM Ha  ClIydai
BPEMEHHON HETPYAOCIOCOOHOCTH W B CBS3M C MaTEpUHCTBOMY» (Haliee —
denepanbHbIi 3aKk0H OT 29 nexadps 2006 r. Ne 255-D3) miga Ha3HAUYCHUS U
BBITIATHl TTOCOOMH MO BPEMEHHON HETPYIOCMOCOOHOCTH, MO OEPEMEHHOCTH U
po/laM 3acTpaxOBaHHOE JIMIIO0 MPEACTaBISET JHMCTOK HETPYAOCIOCOOHOCTH,
BBIJJAHHBIA MEIUIIMHCKON opraHuzaiued nmo ¢opMe M B MOPSIKE, KOTOPHIC
YCTaHOBJICHBI benepaibHbIM OpraHoM UCTIOJTHUTEIbHON BJIACTH,
OCYIIECTBIISIIOIIUM (DYHKIIMU TIO BBIPAOOTKE W peaiu3alluud TrocydapCTBEHHOU
NOJUTUKM W HOPMATHBHO-TIPAaBOBOMY  pPEryJupoBaHui0 B cdepe
3[paBOOXpAHEHUsI, IO  COIJIAaCOBaHHWIO C  (enepasbHbBIM  OPraHoM
WCIIOJHUTEILHOM BJIACTH, OCYIIECTBISIOMMM (PYHKIUM TIO BBIPAOOTKE W
peanu3anuyd  TOCYAApCTBEHHOW  TOJUTHKA W HOPMATHBHO-IIPABOBOMY
pEeryaupoBaHuio B cdepe Tpyaa M COLMAIbHOM 3aliuThl HaceneHus, OoHaomM
colMasibHOrO crpaxoBaHusi Poccuiickoii deneparuu, cnpaBky (CIpaBKH) O
CyMMe 3apabo0TKa, U3 KOTOPOTO JIODKHO OBITh MCYUCICHO MOCOOHe, ¢ MecTa
(mecT) paboThl (Ciy>)kObl, MHOW JESATEIBHOCTH) y JPYroro cTpaxoBaTess
(y apyrux ctpaxoBareseil), a g Ha3HAUYCHUS U BBITUIATHI YKa3aHHBIX MMOCOOU
TEPPUTOPUAIHBHBIM OPTaHOM CTPAxOBIIMKA — CHOpPaBKy (CIpaBKH) O CyMMe
3apaboTKa, U3 KOTOPOTO JOJKHO OBITh MCUHUCIICHO MOCOOME, U ONpeeseMbie
yKa3aHHbIM (heliepaTIbHbIM OpPraHOM HCIOJHUTEIBHOW BIACTU JOKYMEHTHI,
MOATBEPKAAIOIINAE CTPAXOBOM CTaXK.

AG3aniamu epBbIM U YETBEPTHIM CT. 6 DenepanbHOro 3akoHa oT 19 mas
1995 r. Ne 81-®3 «O roCymapCTBEHHBIX IMOCOOMSIX TpakJaHaM, HMEIONUM
JeTel» MPEeayCMOTPEHO MPaBO KEHIIMH, MPOXOASIIUX BOEHHYIO CIIYXO0y MO
KOHTPAKTy, CIIy’k0y B KauecTBE JIMI PSJOBOTO M HAYAIBCTBYIOIIETO COCTaBa B
opraHax BHYTPEHHHUX [, B ['0CyJapCTBEHHON MPOTHUBOMOXKAPHOU ciyx0e, B
YUPEKICHUSIX U OpraHax YroJIOBHO-MCIOJHHUTEIbHOM CHUCTEMBI, B OpraHax IO
KOHTPOJIIO 32 000POTOM HAPKOTUYECKHUX CPENICTB M MCUXOTPOIHBIX BEIIECTB, B
TaMOXEHHBIX OpraHax, Ha MOJIy4eHHE MOCOOUS 0 OEPEMEHHOCTH U POJIaM.

[Tocobue mo OEpeMEHHOCTH € pOJiaM YCTAaHABIMBACTCS B pa3Mepe
JIGHE)KHOTO JOBOJIbCTBUS JKCHIIMHAM, MPOXOMSIIMM BOCHHYIO CIYXOy TI0
KOHTpPAKTy, CIIy’k0y B KauecTBE JIMI PSAJOBOTO U HAYaJIbCTBYIOIIETO COCTaBa B
opraHax BHYTPEHHUX [IeJ, B ['0CyapCTBEHHOI MpPOTUBOMOXKAPHOU ciiyk0e, B
VUPEKJICHUSAX M OpraHax YroJIOBHO-HCIOJHHUTEIHHON CHUCTEMbI, B OpraHax Io
KOHTPOJIIO 32 000POTOM HAPKOTHUYECKUX CPEACTB U IMCUXOTPOMHBIX BEIIECTB, B
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TaMOXEHHBIX opraHax (a03ai msaTeid cT. § DenepanbHOro 3akoHa ot 19 mas
1995 r. No 81-®3 «O rocynapCTBEHHBIX IMOCOOMSAX TpakIaHaM, HUMEIOIIUM
JIETEI).

B cootBerctBum coct. 51 denepanpHOro 3akoHa ot 19 mast 19951, Ne 81-D3
«O  rocygapCTBEHHBIX  MOCOOMSX  TrpaxiaHaM,  HMEIOIIUM  JIETEi»
noctaHoBiieHueMm IIpaBurenbctBa Poccuiickoit ®enepanuu ot 29 nexadps
2009 r. Ne 1100 ytBepxaeno Ilonoxenne 06 MCUUCIEHUN CPEIHETO 3apaboTKa
(moxoma, JEHEXKHOTO  JOBOJIbCTBHSI) TMPU  HAa3HAYEHUM  MOCOOUA  TIO
OEpEMEHHOCTH W POJIaM MU EKEMECSYHOI0 IMOCOOMsI 10 YXOIy 3a peOeHKOM
OTZIEJIbHBIM KaTETOPUSIM TPAK]IaH.

YKa3zaHHOE TIOJIOKEHHUE OMPEAENSET MOPANOK HCUYUCIEHUS CPEIHETO
3apaboTka (10X04a, JEHEXKHOTO JIOBOJILCTBUS) MPU HA3HAYEHUU TMOCOOUsS 1O
OEpEeMEHHOCTH U poAaM KEHIIMHAM, B TOM YHCIE COTJIACHO MOAM. «a» M. 1
MPOXOMSIIMM BOCHHYIO CIYKOy MO KOHTPakTy, CIyk0y B KadyecTBE JIMII
PAIOBOTO M HAYAJIbCTBYIOIIETO COCTaBa B OpraHax BHYTPEHHUX Je,
['ocynapcTBEHHON MPOTUBOMOXKAPHOU CIy:k0€, YUpexKIEHUSX M oOpraHax
YTOJIOBHO-UCIIOJIHUTENIbHOM CHUCTEMBI, OpraHax MO KOHTPOJIIO 3a 00OpOTOM
HApKOTUYECKUX CPEJICTB U TICUXOTPOITHBIX BEIIECTB, TAMOKEHHBIX OpraHax.

ITynkrom 10 Ha3BaHHOTO MOJIOKEHUS YCTAHOBIICHO, YTO >KCHILIHWHAM,
yKa3aHHbIM B noAI. «a» 1. 1 TlosnoxeHus:, mocodue mo 6EpeMEHHOCTU U pojaM
BBITIJIAYMBAETCS B Pa3MEPE JEHEKHOIO JOBOJIbCTBUA. B I€HEKHOE JTOBOIBCTBUE
BKJIIOYAIOTCSL €KEMECAYHbIC BBIIUIATHI, BXOASIIME B COCTAB JICHEKHOTO
JIOBOJILCTBUSI B COOTBETCTBUM C (pelepaibHBIMM  3aKOHAMH, YyKa3aMH
IIpesunenta Poccuiickoi ®enepauuu, nocraHoBieHusMu IIpaBurenscrBa
Poccuiickoii @enepalui ¥ UWHBIMU HOPMATHUBHBIMHU IPABOBBIMH AKTaMH
Poccuiickoit denepaniui Ha MOMEHT YOBITHS B OTIYCK MO OEPEMEHHOCTH H
pornaMm. B cnmydae, ecnu B mepuoj OTIycka MO OEPEMEHHOCTH M pojaaM
MPOU30IIIO MOBBIIICHUE OKJIAJ0B IO BOUHCKUM (CHEIUAIbHBIM) 3BAaHUSIM U
(WIM) MO BOWHCKUM JOJDKHOCTSIM (INTaTHBIM JOJDKHOCTSIM, JOJDKHOCTSIM),
YBEJIMYEHUE OKJIAJOB [0 BOMHCKHM (CIELHATbHBIM) 3BaHUSIM B CBSI3U C
MPUCBOCHUEM OUYEPETHOTO BOMHCKOTO (CHEIUATbHOr0) 3BaHUS, a TaKXKe
YBEJIMYEHUE UHBIX €KEMECSIYHBIX BBIILIAT, YKa3aHHBIC U3MEHECHHS YUUTHIBAIOTCS
C 1aThl COOTBETCTBYIOILIETO MOBBIIIEHUS (YBEITUUECHUS).

VYnoBnerBopsis uckoBble TpeboBaHusi C. O B3BICKAHUM C OTBETYHMKA
JIEHE)KHOTO JIOBOJIBCTBUSL 3@ TMEPHUOJbl €€ HaXOXKIEHUS B OTIYCKE IO
OEpEeMEHHOCTH M PoJiaM, CyJl UCXOJUI U3 TOTO, uTo C. KaK COTPYIHUK OPTaHOB
YTOJIOBHO-UCIIOTHUTENILHON CUCTEMBbI UMEET MPaBO HA MOJYyYEHUE MOCOOUS IO
OCpEeMEHHOCTH U pojaM, a TaKXKe JIEHEeKHOTO JOBOJLCTBUS B CBSI3H C
BPEMEHHOUN HETPYAOCIIOCOOHOCTHIO.

Mex iy TeM U3 MPUBEACHHOTO BBIIIE MPABOBOTO PEryJIUPOBAHUS CIEYET,
YTO TIEPUOJ HAXOXKIEHUS >KCHIIMHBI — COTPYJIHUKAa OPTaHOB YTrOJOBHO-
WCIIOJTHUTEILHON CHUCTEMBbI B OTIYCKE MO OEPEMEHHOCTH W poJiaM SIBJISETCS
OTIyCKOM 0€3 COXpaHEHUs JIEHEKHOTO COAEepKaHUA (JIEHEKHOTO JTOBOJILCTBUSA).
KenmmHaM, OpOXOASIIMM CIy)O0y B OpraHax yrojoBHO-UCIIOTHUTEILHON
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CUCTEMBI, HAXOSIIUMCS B OTIYCKE M0 OEPEMEHHOCTH U POJIaM, BBIINIAYMBACTCS
noco6ue 1mo 0epeMeHHOCTH U POJiaM B pa3Mepe JACHEKHOTO JJOBOJIbCTBUSI.

CoxpaHeHue BBIIUIATHI JEHEXKHOTO JOBOJBLCTBUSI B MEPUOJ HAXOXKJICHUS
KEHIIUHBI, TMPOXOoJAlell ciyx0y B OpraHax yroJIOBHO-UCIIOJHUTEIbHON
CHUCTEMBI, B OTIYyCKE IO OEpeMEHHOCTHM U poJaM He MNPEayCMOTPEHO
ITOJIOKEHUSIMHU JIEUCTBYIOLIEr0 3aKOHOIATENIbCTBA, B CBSA3U C YEM BBIBOJIBI CY/I0B
NEepBOM M aneUALMOHHONM WHCTaHUMH o ToM, urto C. HMMeeT mnpaBo Ha
MOJIy4YeHHE OJHOBPEMEHHO U JIEHEXKHOTO JOBOJBCTBUS U TMOCOOUS TO
OEpEeMEHHOCTH U pOJiaM B MEPUOJ HAXOXKJIEHUS B OTIYCKE MO OEpeMEHHOCTH U
ponam CyneOHasg KoJUlerwsi MO TpakaaHckuMm jenam  BepxoBhnoro Cyna
Poccuiickon ®enepanuy Npu3Hala HE OCHOBAaHHBIMM Ha HOpMax 3aKoHa,
MOJIEKAIINX MPUMEHEHUIO K CIIOPHBIM OTHOILIECHHUSIM.

Cebuiky cyna B 000OCHOBaHME BbIBojJa O mpu3Hanuu 3a C. mpaBa Ha
BBIILJIATY J€HEKHOIO JOBOJIbCTBUSA 3a NEPUOJ HAXOXKJIECHHS B OTIIYCKE IO
OEpEeMEHHOCTM W poJaM Ha TO, YTO B YKa3aHHBIM NEpPHOJ OHAa SBIIIIACH
HeTpyaocnocoOHol, CyneOHasi KOJUleTUsl TMpU3HaAa OMMOOYHOU, MOCKOJIBKY
OTHYCK MO OEpPEeMEHHOCTH W pojaM, MPEJOCTABISAEMBbIM B CHIIY IOJOXKEHUN
®denepanbHOro 3akoHa oT 29 nexadps 2006 r. No 255-D3 xeHIIMHAM B CBS3U C
MaT€pUHCTBOM U MOJUIeKAIIUKA  O(GOPMIICHHIO Ha OCHOBAaHUU JIUCTKA
HETPYJOCHOCOOHOCTH, HE  SIBJISETCS  IMEPUOJOM  HETPYJOCHOCOOHOCTH
COTPYJHUKA OPraHOB YTOJOBHO-UCIIOJHUTEIBHON CUCTEMBI, 32 KOTOPBIA €My
BBITIJIAYMBAETCS JEHEAKHOE JOBOJIbCTBUE.

C yueroM wuznoxkeHHoro CyneOHasi KOJUIETHS MO TPaKJAHCKUM JejaM
BepxoBaoro Cyaa Poccuiickoit ®denepanyii OTMEHWJIA PEIICHUE Cyda H
aneJUSIMUOHHOE OMpPENEICHUEe B YacTH B3bICKAHWS C OpraHa YroJOBHO-
UCIIOJTHUTENIbHOM cuUcTeMbl B T0JIb3y C. 3aJ0JDKEHHOCTH IO JIEHEKHOMY
JIOBOJILCTBHIO, KOMIIEHCAIIMM 32 3aJE€P’KKY BBIILIATHI IEHEKHOTO JOBOJIBCTBHS,
KOMIIEHCALIMH 32 33/IEP’KKY BBIIUIATHI JEHEKHOTO TOBOJIBCTBUS.

B ykazannoit uwactu CyneOHas KoJulerds TMpUHSAJA 1O JIedy HOBOE
pelieHre 00 0TKa3e B YJIOBIETBOPEHUM UCKOBBIX TpeboBanuii C. B octaibHOM
YaCTHU COCTOSIBILIMECS IO JIeNTy CyAeOHbIE aKThl OCTaBJIEHbI 0€3 U3MEHEHUSI.

Onpeoenenue Ne 43-KI1'15-6

VII. Ilpoyeccyanvnovie 6onpocoi

15. YacTHYHBIH O0TKAa3 B HCKE MOKET ABJATHCA OCHOBAHHEM 1A
YAOBJIETBOPEeHUSI TPeOOBAHUIN OTBETYMKA O B3bICKAHMH PACX0J0B HA
OILIATY YCJIYI NPEACTABUTE]AS NPONMOPUHOHAIBLHO TOM YACTH HCKOBBIX
Tpe0OBaHU, B KOTOPOM MCTHY OBLII0 OTKA3aHO.

Pemenuem cyna, BCTynMBIIMM B 3aKOHHYIO CHITy, 1o neny no ucky K.C.,
K.A. x K.M. 06 ucrpeboBaHnn uMyIiiecTBa U3 4y>KOro HE3aKOHHOTO BJIAJICHUS
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K.A. B y/JOBIETBOpEHHMH HCKa OTKa3aHO, HCKOBble TpeboBanus K.C.
YIOBJIETBOPEHBI YACTUYHO.

K.. o6partuncs B cyx ¢ 3assiennemM o B3bickanuu ¢ K.A., K.C. cyneOHbIx
pacxoJ0B Ha OIUIATy YCIyr MPEICTABUTENS, IOHECEHHBIX B CBSI3H C BEICHHUEM
Jiena B CyJe.

K.C. obOpatmiace B cyn co BCcTpeuHbIM 3asBieHreM K K.M. o B3pickanumu
CyIEOHBIX pacX0JI0B Ha OIJIATy YCIYT MPEACTABUTENS, TOHECEHHBIX B CBSI3U C
BEJICHUEM JIeNa B CYyJIE.

Pa3pemias Bompoc o pacrpesieieHnu CyleOHBIX pacXoJ/ioB, CyJ IepBOM
WHCTAaHIIMM HCXOAWUJ U3 Toro, uyto wuckoBble TpeboBanus K.C. k K.
yIOBJIETBOPEHBI YACTUYHO, B CBSI3U C Ye€M CyACOHbIE PacXOAbl JOJIKHBI OBITH
B3BICKAHBI C HCTIIA B IOJIb3y OTBETYMKA MPOMOPLUOHAIBHO TOW YaCTH MCKOBBIX
TpeOOBaHMI, B KOTOPOU HUCTILY OTKa3aHo.

Cyn anemmsiiMOHHOW WHCTAaHLIHMM OTMEHUJI ONPEACIICHHE CyAa IEepBOU
WHCTAaHIMM B YKa3aHHOM YacTH M TIOCTAaHOBHUJ B OTMEHEHHOM YacTH HOBOE
ONpEJENeHe, Iojarasg, 4YTO OTBETYMK HE HMEJ IIpaBa Ha BO3MEILEHUE
CyJ€OHBIX PacX0/I0B, TOCKOJIbKY PEIIEHHUE Cya MEPBOM MHCTAHLIUU COCTOSIIOCH
B II0JIb3Yy HUCTIIA.

CyneOnas KkoJjulerus 1O TpaxkJIaHCKuM Jenam  BepxoBHoro Cyga
Poccutickonn ®denepanuyu npusHaia BbIBOJA CyAa aleJUIIMOHHOW WHCTAHIWA
HEIMPABUWIBHBIM 10 CJIEIYIOIIUM OCHOBAHUSIM.

Yacts 1 cr. 88 I'TIK P® npemycmarpuBaeT, 4To CyAeOHbIE PacXoibl
COCTOSIT M3 TOCYJIAapCTBEHHOM TMONUIMHBI M H3JEPXKEK, CBSI3aHHBIX C
PacCMOTPEHHEM JIETA.

CornacHo ct1. 94 I'TIK PO k uznepxkam, CBI3aHHBIM C PaCCMOTPEHUEM
Jie71a, OTHOCSITCSL PACXO/Ibl Ha OIUIATY YCIYT MPEACTABUTENCH.

B cuny 4. 1 ct. 98 T'TIK P® cropoHe, B MmoJib3y KOTOPOW COCTOSIIOCH
pelieHre cyaa, Ccyld NpHUCYXIAaeT BO3MECTUTh C JAPYrod CTOPOHBI BCE
MOHECEHHBbIE MO Jeny CyAeOHble pacxofbl, 3a HCKIIOUEHHUEM CIIy4aes,
peaycMOTpeHHbIX 4. 2 cT. 96 Koxekca. B ciywae, eciim UCK yIOBIIETBOPEH
YaCTUYHO, YKa3aHHbIE B JAHHOW CTaThe CyACOHbIE PacxXoibl MPHUCYKIAIOTCS
UCTIy MPONOPUMOHAIBHO pa3Mepy YAOBIETBOPEHHBIX CYJIOM HMCKOBBIX
TpeOOBaHMI, & OTBETUUKY MPOMOPIIMOHAILHO TOM YaCTH MCKOBBIX TPEOOBaHUA,
B KOTOPOM UCTILYy OTKAa3aHO.

N3 conepxkanus yKa3aHHBIX HOPM CIIEYET, YTO KPUTEPUEM MPUCYKICHUS
CyleOHBIX pacXoJIOB SIBJISETCS BBIBOJ CyJa O TMPABOMEPHOCTH HIIU
HEIPaBOMEPHOCTH 3asIBJICHHOT'O TPEOOBaHMS.

BriBoa cyzia 0 mpaBOMEPHOCTH UJIM HEMTPABOMEPHOCTH 3asiBIICHHOTO B CYy/]I
TpeOOBaHUSI HEMOCPEICTBEHHO CBs3aH C BBIBOJOM CyJa, COJEpKalIUMCS B
pe30JIF0TUBHOM yacTu ero pemieHus (4. 5 cr. 198 I'TIK P®), o Tom, moasiexxur u
3asiBJICHUE YIOBJIETBOPEHUIO, TIOCKOJBKY TOJBKO YAOBIETBOPEHUE CYIAOM
TpeOOBaHMS MOATBEPKIAET MPABOMEPHOCTh MPUHYIUTEILHON peann3aluu ero
yepes CyJ U IPUBOJUT K HEOOXOAMMOCTH BO3MEUIECHUS CyI€OHBIX PACXOI0B.
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Ecnu uck ya0BIETBOPEH YaCTUYHO, TO 3TO OJHOBPEMEHHO O3HAYaET, YTO
B YaCTU YJOBJIETBOPEHHBIX TPEOOBAaHUW CyJl MOATBEPKAAET MPABOMEPHOCTH
3asBJICHHBIX TPEOOBaHUM, a B 4YaCTU TPeOOBaHM, B YAOBIETBOPEHUU KOTOPBIX
OTKa3aHO, CyJ HOJATBEPXKIAAET MPABOMEPHOCTh  IO3MIMH  OTBETYHKA.
COOTBETCTBEHHO, npu HEMOJIHOM (4JacTU4YHOM) YIOBJIIETBOPEHUH
MMYIIECTBEHHBIX TpPeOOBAHUM, MOMJICKAIIUX OLECHKE, CYACOHBIE H3IECPKKU
INPUCYKIAIOTCS HCTLY MNPOMOPLHUOHAIBHO pa3Mepy YIOBJIETBOPEHHBIX CYIOM
HCKOBBIX TPEOOBaHMI, a OTBETYUKY — MPOMOPIHMOHATIBLHO TOM YaCTHU MCKOBBIX
TpeOOBaHMI, B KOTOPOU MCTILY OTKa3aHO.

B cootBerctBuu ¢ 4. 1 cr. 100 I'TIK P® cropone, B 1Mojb3y KOTOpPOU
COCTOSUIOCH PELIEHUE CYy/Ia, IO €€ MHUCbMEHHOMY XOJaTaliCTBY CyJ MPHUCYKIAET
C IPYroil CTOPOHBI Pacxolbl Ha OIUIATy YCIYr MPEACTABUTENS B Pa3yMHBIX
npeaenax.

Takum oOpazom, yactuunbiil 0TKa3 B ucke K.C. sSBIsICS OCHOBAaHUEM IS
VAOBJIETBOPEHUSI B pa3yMHBIX Mpenaenax TpedoBanuii oteBetunka K.M. o
B3bICKAHUU PACcXOJ0B Ha OIUIATy YCIyT MPEACTABUTENS MPOMOPIUOHAIBHO TOU
YaCTH UCKOBBIX TpeboBaHuii, B koTopoil K.C. ObL710 0TKa3aHO.

OTO CynoM amneuisIIMOHHON MHCTAHLMU YYTEHO HE ObUIO M MOBJEKJIO 3a
coOOli BBIHECEHUE HEMPABOMEPHOrO CYACOHOTO MOCTAHOBJIEHUS O HAJIWYUU
OCHOBAHMM 11 OTMEHBI ONPEJEICHUS CyJa NEPBOM MHCTAHIIMHM B CHIIy TOTO,
yT0 uckoBbie TpeOoBanus K.C. ObIIM yIOBIETBOPEHBI YaCTUYHO.

B cBasu ¢ stum CyneOHas KoJuleTuss OTMEHHWJIA alesUISIIMOHHOE
ONpeIeJICHHE U HaIlpaBUJIa JIEJI0 HA HOBOE PACCMOTPEHUE B CY/I allEJUISILIMOHHON

WHCTaHIIUU.
Onpeoenenue Ne 77-KI'15-12

HUcnonnumenwvnoe npouzeodcm 60

16. IIpu oTCYyTCTBMH Y JOJKHHKA HHOI0 MMYIIECTBA, HA KOTOpOe
MOKeT ObITh O00paleHO B3bICKAHHE, 3aKOH OIYCKAeT BO3MOKHOCTH
oOpaiieHusi B3bICKAHUS HA MMYILIECTBO, CTOUMOCTh KOTOPOIr0 NMpPeBbIIIAET
CyMMY 32/10JI>KEHHOCTH.

CynoM yCTaHOBJIEHO, YTO HA OCHOBAHWUHU BCTYIMBILETO B 3aKOHHYIO CHILY
peuieHus cyaa baHKy BbIJaH UCIIOJIHUTENbHBIN JTUCT O COJIMAAPHOM B3bICKAaHHUU
B nosib3y banka ¢ K. u A. 3a10;5K€HHOCTH 110 KPEIUTHOMY JOTOBOPY B pazMepe
714 613,49 py6. 1 pacXxoJ0B Ha YIJIaTy TOCYAapCTBEHHOW MOIUIMHBI B pa3mMepe
10 346,13 pyO®.

Ha ocHoBaHuM moOCTaHOBIEHUS CyA€OHOTO MPHUCTaBA-UCIIOJHUTENS B
oTHomIeHUH JobkHUKa K. B monb3y B3bIcKaTeNs ObUIO  BO30YXKICHO
HCIIOJTHUTEILHOE MPOU3BOJACTBO O B3bICKAHMM CYMMBI JIOJITa M HaJIOKEH apecT
Ha MpUHAJIeKAIEe TOIKHUKY K. UMYIIIECTBO — HEXKUIIOE 3[]aHUE U 3€MENTbHBIM
Y4acCTOK.
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CornacHo oT4eTy 00 OIpeAelieHUd PHIHOYHOW CTOMMOCTH OOBEKTOB
HEJBKUMOTO HMYIIECTBA, CTOMMOCTh CIHOPHBIX OOBEKTOB COCTABJISET:
Hexwutoro 3aaaust — 6 555 000 py06., 3emensHOTO yuacTka — 2 068 000 pyo.

B pamkax MCIONHUTEIBHOIO MPOU3BOJCTBA B LEJSAX PO3BICKA UMYIIIECTBA
nokHuKOB K. m A. B BUJE JEHEKHBIX CPEICTB B PYOJISIX U HUHOCTPAHHOU
BAJIIOTE, HAXOJAIIUXCA HAa CUeTaX, BO BKJIaJaX WJIM Ha XpaHEHUU B OaHKaxX U
WHBIX KPEAWTHBIX OpPTaHU3ANMIX, CYIACOHBIM TMPHUCTABOM-HCIIOTHUTEICM
CAEJNaHbl COOTBETCTBYIOLIUE 3aIIPOCHI B PAJT KPEIUTHBIX OPTaHU3aLIAH.

N3 OTBETOB KpEIWTHBIX OPraHU3alMil CJIEAOBAJIO, YTO CBEACHUU O
pa3MEILIEHNN ACHEXHBIX CPEACTB Ha cuerax, npuHammexamux K. m A., He
umeercsi, B IlencmonHom d¢ouae Poccuiickoit ®enepand OTCYTCTBYIOT
CBEJICHHS CTpaxoBaTeNeil.

CornacHo OTBETY TEppPUTOPHAIBHOTO YyIpaBiieHUs PocpeecTpa 1o
cyobekty Poccuiickoii ®enepanuu  Ha 3ampoc  CyJIeOHOro IpucTaBa-
UCITOJIHUTENSL CBEACHUS O 3apEeTMCTPHUPOBAHHOM IpaBe COOCTBEHHOCTHM A. Ha
HEJIBXKMMOE UMYIIIECTBO OTCYTCTBYIOT.

Kpowme toro, u3 orBera 'MBJ1JI YMB/I Poccun no cyonekty Poccutickoii
@denepanMy Ha 3ampoc CyAeOHOrO0 MNPUCTABA-UCIOJHUTENS CIEAYET, 4YTO
CBEJEHUS O 3apErUCTPUPOBAHHBIX IpaBax A. Ha TpPaHCIOPTHBIE CpPENCTBa
OTCYTCTBYIOT.

Paspemias cniop u oTka3biBas B ucke banky o0 oOpaiiieHuu B3bICKaHHS Ha
HEJBKUMOE HMMYIIECTBO (HEXKWJIOE 3JaHWE ¢ 3EMENbHBIM  y4acToOK,
npuHajiexamui K.), cyn nepBoil MHCTaHIIMM MOPHIIE] K BBIBOAY O TOM, YTO
TpeOOBaHMs B3bICKATEIsI HECOPA3MEPHBI MEpaM MPUHYAUTEIHHOTO UCTIOTHEHUS,
KpOME TOT0, HMCTIIOM HE JOKa3aH (aKT OTCYTCTBUS Yy OTBETYHMKA HMHOTO
UMYIIIECTBA, HA KOTOPOE MOKET ObITh OOpAIIeHO B3bICKAaHUE.

Cyn amemnsiuMOHHOM WHCTAHIUMM OCTaBWJI pEUIEHHWE CcyJa IepBOU
WHCTAHIIMU 0€3 U3MEHEHHS.

CynebHast kojuterusi 1O TrpaxkaaHckuM jgenam  BepxoBHoro Cynaa
Poccuiickoii @enepauud OTMEHWJIA COCTOSBIIMECS MO Jelly CyIdeOHbIe
MIOCTAHOBJICHHUSI M HalpaBuja JEJ0 Ha HOBOE PACCMOTPEHHE B CyJA NEPBOM
WHCTAHIINH, YKa3aB CIEAYIONICE.

B cootBercTtBuM co cr. 12 ®@enepansHoro 3akoHa or 21 wurons 1997 r.
Ne 118-®3 «O cynebHBIX MpucTaBax» CyAeOHbBIN MPUCTAB-UCTIOTHUTENIb 003aH
NPUHATHD BCE MEPbl IO CBOEBPEMEHHOMY, I[IOJHOMY U MPaBHIbHOMY
WCIIOJTHEHUIO UCITOJTHUTENBHBIX TOKYMEHTOB.

CornacHo ct. 69 denepanbHoro 3akona ot 2 oktaops 2007 r. Ne 229-3
«O0 WCTOTHUTENHPHOM TIPOM3BOJACTBE» (mamee — DeaepanbHBI 3aKOH
«OO0 UCTIOTHUTEIILHOM TPOU3BOJICTBE») OOpaIlieHNue B3BICKAHUS HA UMYIIECTBO
JOJDKHMKA BKJIIOYAET U3BATHE HMYIIECTBA M (WJIM) €ro MNPUHYIUTEIbHYIO
peanu3anuio 1ubo nepeaady B3bICKaTelo.

B3pickaHne Ha UMYyIIECTBO JOJDKHMKA oOpaimiaercs B pa3Mepe
3aJI0JDKEHHOCTH, TO €CTh B pa3Mmepe, HEOOXOJMMOM JJii HCIOJHEHHUS
TpeOOBaHMM, COAEpPKAUIUXCS B MCIHOJHUTEIBHOM JIOKYMEHTE, C YYETOM
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B3bICKAHHS  pacxXxoJ0B HA  COBEpPUICHME  HCIIOJHUTENbHBIX  JEHCTBUM,
UCIIOJTHUTENBCKOr0 cOopa M ITpadoB, HAJOKEHHBIX CYJCOHBIM MPHCTABOM-
VCITOJIHUTEJIEM B MPOLIECCE UCIIOTHEHUS UCIIOJIHUTEIBHOTO JOKYMEHTA.

[Ipu OTCYTCTBUU WJIM HEJOCTATOYHOCTH Y JOJHKHHMKA JICHEKHBIX CPEACTB
B3bICKaHHE OOpalaeTcsi Ha MHOE MMYIIECTBO, MPUHAAIEKAIEEe eMy Ha IMpaBe
COOCTBEHHOCTH, XO35MCTBEHHOI'O BEJICHUS M (WJIM) ONEPATUBHOIO YIPABJICHHS,
3a UCKJIIOYEHHUEM MMYIIECTBA, U3BIATOrO U3 000pOTa, M UMYIIECTBA, HA KOTOPOE
B COOTBETCTBUUM C (pelepaibHbIM 3aKOHOM HE MOXKET ObITh 00palleHo
B3bICKaHUE, HE3aBUCUMO OT TOTO, TJI€ U B YbeM (PaKTUUECKOM BJIAJICHUU U (WJIN)
N0JIb30BAaHUU OHO HAXOJIUTCS.

[Tyaxktom 5 c1. 4 ®enepanbHoro 3akoHa «OO0 MCHOJIHUTEIBHOM
IPOU3BOJCTBEY» 3AKPEIUIEH MPUHIUI COOTHOCHUMOCTH oOObeMa TpeOOBaHUIA
B3bICKATENS] U MEp NPUHYIUTENBHOIO MCIIONHEHUS, KOTOPBIM 3aKII0YaeTcs B
TOM, YTO BCE NPHUMEHSIEMBIE B IPOLECCE WCIOJHEHUS MEpPHl NPUHYKICHUS
JOJDKHBI OBITh a/IeKBaTHBI TPEOOBAHMSIM, COJAEPKAIIMMCS B HCHOJHUTEILHOM
JIOKYMEHTE.

B Tom ciywae, korga y JOJDKHMKAa HMMEETCS JIMIIb HWMYIIECTBO,
3HAYUTEIBHO MPEBBIIAIONIEE CYMMY [0JITa, 3aKOH JOIYCKA€T BO3MOXHOCTb
oOpamieHusi B3bICKAHUSI Ha MMYLIECTBO, CTOMMOCTb KOTOPOTO IPEBBIIIAET
CYMMY 3aJ0JDKEHHOCTH. BO3MOXHOCTh OOpamieHusi B3bICKAHUS Ha YKa3aHHOE
HMMYIIIECTBO BBITEKAET U3 MOJ0KEHUM 4. 12 ¢T. 87 4. 6 ct. 110 deaepanbHOro
3akoHa «OO0 HCIOJHUTEIBHOM IPOU3BOACTBEY, MPEYyCMAaTPUBAIOIINX BHIILIATY
JOJDKHUKY PAa3HULBI MEXKJy CYMMOM, BBIPYYEHHOW OT peanu3alui UMYLIECTBA,
Ha KOTOpoe OOpalieHO B3bICKAaHHME, U CYMMOM 3aJOJDKEHHOCTH IIO
UCITOJIHUTEIIEHOMY JTOKYMEHTY.

Takum 00pa3om, oOpalieHHe CyJAOM B3BICKAHHMS Ha TPUHAJICKAITUAN
OTBETYMKY 3E€MEJIbHBIN y4acTOK M HaXOJALIEecs Ha HEM CTPOCHHE, CTOMMOCTb
KOTOpBIX TMpeBbiaer umerommiics y K. m A. pmonr, He Hapymaer OanaHc
MHTEPECOB CTOPOH U MPaB JOHKHUKOB.

[IpyHUIMIT COOTHOCUMOCTH OO0bemMa TpeOOBAaHUN B3BICKATENSI U MeEp
NPUHYIUTEILHOTO HCIOJHEHUs, W3JIOKEHHBbIA B M. 5 cT. 4 denepalbHOrO
3akoHa «O0 MCHOJHUTEILHOM MPOU3BOJCTBE», OCHOBAH HA IIPABOBOM MO3HUIIMHU
Konctutynmonnoro Cyna  Poccuiickot  ®Denepaunu, BBIPaXEHHOW B
noctaHoBiieHuH OT 12 uronst 2007 r. Ne 10-11, B . 2.2 MOTUBUPOBOYHOI YacTH
KOTOPOTO  YKa3aHO, 4YTO 3aKOHOJATeNbHas perjaMeHTaluus oOpalieHHs
B3BICKAHUS 110 HCIIOJIHUTENBHBIM JOKYMEHTaM JOJDKHA OCYIIECTBIATHCS Ha
CTaOWJIBHONW MPaBOBOM OCHOBE COAJIAaHCHPOBAHHOTO PEryJIMPOBAHUS IpaB U
3aKOHHBIX MHTEPECOB BCEX YYACTHUKOB MCIOJHUTEIBHOIO MPOU3BOJCTBA C
3aKOHOJATEIbHBIM YCTAHOBJIICHHEM IIPENEIOB BO3MOXXHOTO B3BICKAHUS, HE
3aTparvBalOlMX OCHOBHOE COJAEpKAaHUE MpaB JOJDKHUKA W OJHOBPEMEHHO
OTBEYAIONIMX MHTEpPECaM 3alUThI MPaB KpeaAUTopa (OXBATHIBAIOIIUX €T0 MPAaBO
TpeOOBaHMsI), C UEIbI0 MPENOTBpallleHuss 00 YMEHBIIEHUS pa3Mmepa
HEraTUBHBIX MOCJIE/ICTBUI HEUCTIOTHEHUS 003aTENbCTBA JOHKHUKOM.
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CornacHo 4. 5 cr. 69 ®enepanpHoro 3akoHa «OO0 HCIOIHUTEILHOM
MPOU3BOJICTBEY» JOJDKHUK BIPaBE yKazaThb UMYIIECTBO, HA KOTOPOE OH MPOCUT
oOpaTUTh B3BICKAHWE B TEPBYIO OYepelb, OKOHYATCIBHO OYEPETHOCTH
oOpareHusi B3bICKaHWS HA HMMYIIECTBO IOJDKHUKA OMPENESETCS CyIeOHBIM
MPUCTABOM-UCIIOJIHUTEIIEM.

B paccmaTpuBaemMoMm ke ciiydae KaKuxX-JIHMOO JAHHBIX O HAJMYUU WHBIX
COpa3MEpHBIX JIOXOJOB WJIM HUMYIIECTBA, Ha KOTOPHIE BO3MOKHO OOpaTUTh
B3bICKaHHE, CYJIeOHOMY MPHUCTABY-UCIIOJHUTENO0 TODKHUK K. He mpencraBui.
Hecmotps Ha npeanpuHsAThIE CY1eOHBIM ITPHUCTaBOM-UCIIOJTHUTEIIEM MEPhl, HHOE
UMYIIECTBO JIOJKHHMKA, Ha KOTOPOE MOTJIO OBITh OOpallieHO B3bICKAHHE B
COOTBETCTBHM JCHCTBYIOIIMM 3aKOHOJATEILCTBOM, YCTaHOBJEHO HE OBLIO.
JlokazaTenbCTB HaJIMYMS JICHSKHBIX CPEACTB WM HWHOIO HMYIIECTBA,
JIOCTATOYHBIX IS WCIIOJHEHUs] TPEOOBAHUM HCIOJHUTEIBHOTO TOKYMEHTa, B
MaTepuajax jejaa He UMEeeTCs.

Takum  00pa3oMm,  HECOpPa3MEPHOCTb  CYMMBI  B3BICKAHUA 1O
WCIIOJHUTEILHOMY TPOU3BOACTBY CTOMMOCTH PEaJu3yeMOro HMYIIECTBa, Ha
KOTOpO€ oOpailiaeTcsi B3bICKaHUE, MPU OTCYTCTBUH Y NOKHUKOB K. 1 A. nHoro
COPa3MEpPHOI0 MMYIIECTBA HE MOXKET HapyllaTh UX IpaBa, MOCKOJbKY IOCIE
YAOBJIETBOPEHUSI TPEOOBAHUM B3BICKATENSI, OIJIAThI PACXOJOB Ha COBEPILICHUE
WCIIOJTHUTENBHBIX JACHCTBUM M OIUIAThl UCTIOJHUTEIBCKOTO cOOpa OCTaBIIHECS
JICHE)KHBIE CPEJICTBA OT peajn3allii apeCTOBAaHHOIO UMYIIIECTBA BO3BPAIIAIOTCS
JTOJDKHHUKY corjacHo 4. 6 cT. 110 denepanbHoro 3akoHa «O0 MUCTIOTHUTEILHOM
MIPOM3BOJICTBEY.

B cBsi3u ¢ M30)KEHHBIM BBIBOJI Cy/1a O TOM, YTO TpeOOBaHMS B3bICKATEISA
HECOpa3MEpHBl MepaM MPUHYJIUTEIBHOTO WCIOJHEHUS B BHAC OOpalieHus
B3BICKAHHS Ha 3€MEJIbHBIM Y4aCTOK U O0BEKT HEABMIKUMOCTH IIPU OTCYTCTBUU Y
OTBETYMKA MHOTO MMYIIIECTBA, HA KOTOPOE MOXKET ObITh 0OpallleHO B3bICKAHHUE,
npu3Had Cyne0HOM KoJulernei HenmpaBUIbHbBIM.

Onpeoenenue Ne 8§8-KI1'16-5

CYAEBHAA KOJIJIEI'UA
IO 9 KOHOMHNYECKHUM CIIOPAM

|. Ilpakmuka npumenenus 3akonodoamenbcmea 0 OAHKPOmMcmee

1. Mo cmbicay aG3anma BTOPOro m. 2 cr. 7 deaepajibHOr0 3aKOHA
oT 26 okTsa0pa 2002 r. Ne 127-®3 «O HecoCTOATEILHOCTH (DAHKPOTCTBE)Y,
KpeauMTOp BIpaBe MHHUIMHPOBATH MPOUEAYPY HECOCTOSITEIbHOCTH
HOJLKHUKA 0e3 mNpeacTaBjeHuss B Cyd, PacCMATPUBAKOIIUI €0 O
0AHKPOTCTBE, BCTYNHMBIIEr0 B 3aKOHHYI0 CHJIY Cy/Ie0OHOI0 aKTa, ecjH ero
Tpe0OOBaHMEe BO3HMKJO B CBA3M C peaju3anueil CcHnenuaJbHOH
NPaBOCNOCOOHOCTH KPEeAUTHOM OPraHu3aluu, B TOM YHc/Ie B ciydyae, KOrjaa
TaKOH KPpeAUTOP HE HMeeT CTAaTyCca KPeIMTHOH OpraHu3anum.
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[Tocne mnpuoOperenust y OaHka mpaBa TpeOOBaHUS K OOLIECTBY,
BO3HUKILIETO U3 KPEIUTHOTO JOTOBOPA, KOMIIAHUsI 00paTuiach B apOUTpasKHBIM
CyJ C 3asBICHHEM O MPU3HAHUM OOIIecTBa OAHKPOTOM, BBEICHUHU MPOLETYPHI
HAOMO/IeHUs, BKIIOYCHHH €€ TpeOOBaHMH B TPEThIO OYEpeIb peecTpa
TpeOOBaHUI KPETUTOPOB U 00 YTBEP>KIACHUH BPEMEHHOTO YIPABISIOIETO.

OnpenenenueM cyaa NepBOM MHCTAHIUM, OCTABICHHBIM 0€3 M3MEHEHUS
MOCTAHOBJICHUSIMHU Cy/la aNeUIAIIMOHHON HMHCTAHIIMM W apOUTPakHOro cyla
OKpyra, BO BBEJEHUU HaOJIOJEHUS B OTHOUIEHUWH OOIIecTBa OTKa3aHo,
3asiBJICHUME KOMIaHUU OcTaBiieHO 0e3 paccMoTpeHus. Cynbl yka3aiu Ha TO, YTO
KOMIaHuel He COOJIIOJICHBI MOJIOKEHHUS 1. 2 ¢T. 7 u 1. 2 cT. 39 denepaibHOrO
3akoHa OT 26 okTs0ps 2002 1. Ne 127-®3 «O HECOCTOATETLHOCTH
(O6ankpoTcTBe)» (Hasiee — 3aKoH 0 OAHKPOTCTBE), MOCKOJIBKY BOMPOC O HAIMYUU
y oOmecTBa 3aJ0/DKEHHOCTH IMepe]l KOMIAHWEW He SABISJICS IPEeAMETOM
paccmotpenus cyna. Cynapl Takke MPHUILDIM K BBIBOAY 00 OTCYTCTBHH Y
KOMITaHWUHU MpaB, MPEAyCMOTPEHHBIX a03aieM BTOpbIM 1. 2 U 1. 2.1 cT. 7 3akoHa
0 OaHKpOTCTBE, IIOCKOJBbKY OHa He 00JaJaerT CcTaTycoM KpEeAUTHOU
OpraHU3aIHH.

Cyneonas komerus BepxoBHoro Cyna Poccuiickoit ®enepanuu
OTMEHWJA Ha3BaHHbIE CyJeOHBIE aKThl M HampaBuja Jel0 Ha HOBOE
paccMOTpEHHE B CyJ1 IEPBOM MHCTAHIIMU IO CIEAYIOLUIUM OCHOBAHMSIM.

ITo cmpbicay ab3ama BToporo 1. 2 cT. 7 3akoHa 0 OAHKPOTCTBE KPEAUTHBIE
OpraHM3allMd BIpPaBe HHULIMHUPOBATH MPOLENYPY HECOCTOSTENLHOCTH CBOETO
KOHTpareHTa 0e3 NpeICTaBlI€HUs B Cyl, pacCMaTpUBAIOLIUN €0 O
OAaHKpPOTCTBE, BCTYNUBLIETO B 3aKOHHYIO CHJIY CyIE€OHOro akTa O B3bICKaHHUU
JI0JITa B OOIIEHCKOBOM TTOPSIJIKE.

B xauecTBe kpuTepusi, JOMYyCKaIOLWEro Bo30yxkaeHue fena 0 OaHKPOTCTBE
NOJO0OHBIM CIOCOOOM, JOJIKEH paccMaTpHUBAaThCS HE CaM CTaTyC KPEAUTHOU
OpraHu3aluy, OoOpallaromieiics C  COOTBETCTBYIOIIMM  3asBICHHEM, a
peanuzyemasi €0 JIeSTEIbHOCTh M0 OCYIIECTBICHNUIO 0AaHKOBCKHX OTepanuii Ha
OCHOBAaHWU  CHEHHAIBHOTO  pa3pemieHus  (nuneH3uu) banka  Poccun
(ab3am mepBbiid cT. 1 denepanbHoro 3akoHa oT 2 naexadps 1990 r. Ne 395-|
«O 0aHkax 1 OAaHKOBCKOMU JIEATEIIBHOCTH).

OTnuunTensHas 0COOEHHOCTh PEABABISIEMBIX KpPEIUTHBIMU
OpraHu3alusMu TpeOOBaHUN COCTOUT B TOM, UTO 3TH TpeOOBaHUs, KaK MPaBUIIO,
MOATBEPKIAIOTCS CTAHIAPTHBIMHU CPEJICTBAMH JIOKA3bIBAHUS, B CBSI3M C YEM
MPOILIECC JTOKA3BbIBAHUS MX HAJIMYMS U pa3Mepa HOCUT YIPOILEHHBIN XapakTep.

Takum oOpa3zom, B MOpsIKE, MPETyCMOTPEHHOM ab3alleM BTOPHIM II. 2
cT. 7 3akoHa 0O OaHKpPOTCTBE, MOTYT OBITh MPEIBSIBICHB TPEeOOBaHUS,
BO3HUKIIIME B CBA3M C peaIM3alied CHelUalbHOM MPaBOCIOCOOHOCTH
KPEAWTHON OpraHMW3allii, W CBS3aHHbIE C HUMH TpeOOBaHUS, HaIpUMED,
BO3HUKIIIUE U3 00ECTICUNTEIBHBIX CIIENOK.
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ITo cmeicny m. 1 cr. 819 'K P®, TpeGoBaHuss U3 KPEAUTHOTO JOrOBOpPA
SBIISIOTCA TPeOOBAaHUSIMH, BO3SHHKHOBEHHME KOTOPBIX CBSI3aHO C peaiu3anueit
CHeualbHONW MPAaBOCIOCOOHOCTH KPEIUTHON OpraHU3aluu.

[Tockonbky cormacHo m. 1 cr. 384 'K P® k neccroHapuio mnepexonst
npaBa IEIEHTa B TOM O0ObEME M Ha TE€X YCIOBHUSX, KOTOPBIE CYIECTBOBAIU K
MOMEHTY MEpPEexXo/ia MpaBa, y CyIOB OTCYTCTBOBAJIM OCHOBAaHMS JJII OTKa3a B
YIOBJIETBOPEHUH 3asIBJICHUSI KOMIIAHWH JIMILb IO TOMY OCHOBAHHIO, UTO OHA HE

SIBIISIETCSI KPEAUTHOM OpraHu3auei.
Onpeodenenue Ne 306-2C16-3611

2. Ecaiu npaBo TpeOOBaHus, SIBJsIIONIeeCS MpPeaAMEeTOM J0roBopa
YCTYNIKH TPAaB, OTCYTCTBOBAJIO Y I€IeHTA B MOMEHT 3aKJIOYEHUsl ITOro
J0OrOBOPAa M BO3HHUKJIO TOCJ€ OTKPBHITHSI B OTHOIIEHHH €ro KOHKYPCHOIO
MPOM3BOJCTBA, OHO HE MEPEeXOAUT K eCCHOHAPHIO.

Mexny OaHkoM (LIEIEHTOM) W OOIIECTBOM (I[ECCHOHApUEM) 3aKIIIOUYEH
JIOTOBOP YCTYIKH TpPeOOBaHUS, COTJIACHO KOTOpOMY OaHK oOsi3alics mepenaTh
OOILIECTBY MpaBO TPeOOBaHUS K YUPEKICHUIO O B3BICKAHUU IEpeIUiaThl IO
JIOTOBOPY, BOSHUKIIEH B CBA3U C €r0 U3MEHECHUEM CYJIOM Ha OCHOBAaHUU CT. 451
'K PO.

BnocneactBum pemieHneM cyna  0aHK TOpU3HAH OaHKPOTOM U B
OTHOUIEHUH €T0 OTKPBITO KOHKYPCHOE ITPOU3BOJCTBO.

[Tocne OTKpHITHS B OTHOIIEHWH OaHKa KOHKYPCHOTO IPOHM3BOJICTBA
BCTYNIWJIO B 3aKOHHYIO CHUJIy PEIICHHE CyJia MO HCKYy OaHKa K YUYPEKIICHHUIO,
COIJIaCHO KOTOPOMY JIOTOBOpP MEXAY CTOpPOHAMH HW3MEHEH HAa OCHOBAaHUU
cT. 451 T'K PO u yupexnenue o0s3aHO BEpHYTh OaHKY BOZHHKIIYIO B CBSI3U C
ATUM TIEpeIIaTy.

KoHkypcHBI  ynpaBnsmoomuii  oOpaTuicss B apOUTpPaKHBIA Cyl C
3asiBJIEHMEM K OOLIECTBY O MPU3HAHWU HEAECHCTBUTENBHBIM MEPEX0/ia Mpasa Mo
JIOTOBOPY 00 YCTYTIKE.

OnpenenenueM cyjaa NepBOM MHCTAHIUM, OCTABIICHHBIM 0€3 M3MEHEHUS
MOCTAHOBJICHUSIMU Cy/la aNeUISILIMOHHOM WHCTAaHUUMU M apOUTPa)XKHOro cyaa
OKpyra, B YAOBJIETBOPEHHUU 3asiBJIeHUs OTKa3aHO. Cy/Abl MPULUIH K BBIBOY 00
OTCYTCTBUM OCHOBAHUM, MNPEIyCMOTPEHHBIX 3aKOHOM O OaHKpPOTCTBE, MJis
MPU3HAHUS IOTOBOPA YCTYNKHU MPaB HEACHCTBUTEIHHBIM.

Cynebnas komerus BepxoBHoro Cyna Poccuiickoit ®eneparuu
OTMEHHJIA Ha3BaHHBIC Cy/eOHbIE aKThl M HalpaBuja JIeJI0 Ha HOBOE
PAacCCMOTPEHHUE IO CIETYIOIIUM OCHOBAHUSIM.

OOBekTOM A0roBopa 00 YCTymKe TpeOOBaHHS SBISJIOCH TpeOOBaHUE,
KOTOpPOE BO3HUKHET B OyaymieM (1. 2 cT. 455, . 4 c1. 454 'K PO).

Cornacno 1. 3 cr. 453 'K P® npu u3MeHeHHH J10roBopa B Cy/neOHOM
nopsiJIke 00s13aTENbCTBA CUUTAIOTCS M3MEHEHHBIMU C MOMEHTa BCTYIUICHHS B
3aKOHHYIO CHWJIy pelleHus cyaa o0 wu3MeHeHuu poroopa. Ha momeHT
3aKJII0YEHUS JIOroBopa 00 ycTyrnke TpeOOBaHMs pelleHHe cyaa 00 M3MEHEHHUH
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JIOTOBOpa MEXKIy OaHKOM M yupexaeHueM Ha ocHoBaHuu cT. 451 'K P® eme He
BCTYNUJIO B CHJIY, COOTBETCTBYIOIEE MpPaBO TpeOOBaHMS BO3HUKIO Yy OaHKa
MOCJIE OTKPBITHS B OTHOIIIEHUH €r0 KOHKYPCHOTO ITPOU3BO/ICTBA.

Cormacno 1. 1 ct. 131 3akoHa 0 OaHKPOTCTBE BCE UMYILECTBO JTOHKHHKA,
MMEIONIEeCsd Ha JICHb OTKPBITUSI KOHKYPCHOT'O MPOMU3BOJICTBA U BBISIBICHHOE B
X0J1€ KOHKYPCHOT'O IIPOU3BOJICTBA, COCTABIISIET KOHKYPCHYIO Maccy, U3 KOTOPOM
OCYIIECTBIISICTCS  yIOBJIETBOPCHUE TpPeOOBAaHWN KOHKYPCHBIX KpPEIUTOPOB
JOJKHHKA.

[To obmiemy mpaBuily C MOMEHTa MPU3HAHUSA JOJDKHUKA OaHKPOTOM U
OTKPBITUSI B OTHOIIEHUHU €ro KOHKYPCHOTO TMIPOU3BOJACTBA TpeOOBaHUs
KPEJIUTOPOB MO HEACHEKHBIM 00s3aTeIbCTBAM HMYIIECTBEHHOTO XapaKTepa
TpaHchOpMHPYIOTCS B JeHExkHbIe (ab3ar cenpmoid m. 1 cr. 126 3akona o
OankpoTcTBe, ab63an BTopoil M. 34 mnocrtaHoBienus [lnenyma Briciero
Apo6utpaxunoro Cyna Poccuiickoit denepanmm ot 22 umrons 2012 r. Ne 35
«O HEKOTOPBIX MPOLIECCYaTbHBIX BOIIPOCAX, CBA3AHHBIX C PACCMOTPEHUEM JIET O
OankpoTcTBe»). Takue TpeOOBaHUs TMOJJIEKAT JCHEKHOM OIIEHKE, OHU
paccMmarpuBatoTcsi no rnpaBwiam cr. 100 3akoHa o OaHKpPOTCTBE W
YIOBJIETBOPSIIOTCS B OOIIEM TOpSJKE, MNpeAyCMOTpeHHOM cT. 134, 142
HA3BaHHOI'O 3aKOHA.

J10 OTKpBITHSI KOHKYPCHOTO MPOU3BOJICTBA TPEOOBAHUE K YUPEKICHUIO O
BO3BpaTe MeperuiaThl MO JIOTOBOPY HE BO3HHKIIO U, CIEAOBATEIbHO, HE MOTJIO
nepeiTu ot O6aHka K oOmiecTBy. [locie OTKpBITHS B OTHOLIEHWH JOJKHUKA
KOHKYPCHOTO MPOU3BOJICTBA 3TO TPeOOBAHUE MOCTYMIIO B KOHKYPCHYIO Maccy,
a o0s3aTeNbCTBO OaHKa MO Tepelraye yKa3aHHOrO TpeOOBaHUs OOIIECTBY
TpaHC(HOPMHUPOBATIOCh B JIEHEKHOE (NP HAJIUYUU CO CTOPOHBI OOIIECTBa
BCTPEYHOr0 TMPEIAOCTABICHUS B TOJIb3y OaHKa 3a YCTyHaeMmMoe IOCICIHUM
TpeOoBanue). IIpu Ha3BaHHBIX OOCTOSITENBLCTBAX CTajlO0 HEBO3MOXXHBIM
HACTYIJICHHE OCHOBHOTO MPEAYCMOTPEHHOTO JOTOBOPOM IIECCHUU IMPAaBOBOIO
MOCJIEJICTBUS B BUJE Mepexo/ia TpeOOBaHUS OT LEAEHTa K IECCUOHAPUIO.

IIpy MHOM MOAXOXE BOMPEKH mpasmiaaM cT. 61°, 134 u 142 3akona o
OaHKpPOTCTBE CJIeI0OBaJi0 Obl TMpPHU3HATH JOMYCTUMBIM MPEUMYIIECTBEHHOE
(MO OTHOLLIEHUIO K IPYTUM KpeIuTOpam) yJIOBIETBOPEHUE 0053aTeNIbCTBA NIEPE
00111ecTBOM, TPaHC(HOPMUPOBABIIETOCS B JICHEKHOE.

Bce kpenuTopsl, npenbsBuBIe TpeOOBaHUS K TODKHUKY B paMKax Jela
0 OaHKpPOTCTBE, JOJDKHBI OBITh IIOCTaBJICHHI B PABHOE TOJIOKEHUE C
KPEIUTOPOM, 3aKJIIOUMBIIMM JOTOBOP LIECCHMHM, OHU BIIPABE IMPETEHI0BATH Ha
YIOBIETBOPEHUE JIOJITOBBIX OOS3aTENBCTB 3a CUET BCErO HMYIIECTBA,
BOIIC/IIETO0 B KOHKYPCHYIO Maccy OaHKa, B TOM YHCIE U 3a CUET CIIOPHOTO
UMYIIIECTBEHHOTO TPEOOBAHUS K YUPEIKICHHUIO.

B cnyuae, eciiu yupexaeHue, 1eHCTBYsSI 10OPOCOBECTHO, YK€ UCTIOTHUIIO
00s13aTeIbCTBO  OOIIECTBY, K OTHOIICHMUSIM IlecchuoHapus (oOIlecTra),
MOJIYYMBIIIETO MCMOJHEHHE, U IieleHTa (0aHka), KOTOPOMY O5TO HCIOJHECHHE
MPUYUTAIOCH, OJIEkKATN TPUMEHEHHIO 1Ton0keHus 1i1. 60 'K PO.

Onpeoenenue Ne 305-2C16-8204
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3. KoHKypCHBII ynpaBJsSIOMUAI MOXKeT ObITh OTCTPAHEH CYAOM OT
HCIOJIHEHUS] BO3JIOKEHHBIX HA Hero O0si3aHHOCTed BBHAY HX
HEeJ00POCOBECTHOTO MCIOJHEHHMA H B TOM Cjayyae, KOIJa KOMUTET
KPeIUTOPOB M OTAeJbHbIE KPEIUTOPbI [0 IMOJAYM COOTBETCTBYIOLIEH
KAJO0BI B CyJd He o0o0pamaauch K KOHKYPCHOMY YIPABJSIONIEMY C
3asiBJIEHUSAAMU 00 YCTPAHEHMHU 3TUX HAPYIIIEHHUIA.

B pamkax pgema o OaHKpOTCTBE 00IIeCTBa KOHKYPCHBIH KPEAUTOP
oOpatuiics B apOUTpaXkHBIA CyJ C kanoOod Ha JelcTBus (Oe3neircTBue)
KOHKYPCHOTO VYIPABISIIONIETO U TMPOCUI OTCTPAHUTh €ro OT HUCIHOJHEHUS
BO3JIO)KCHHBIX 00S3aHHOCTEH.

OnpenenenueM cynia NEepBOMl MHCTAHIIMM, OCTABJICHHBIM 0€3 M3MEHEHMSI
MOCTAHOBJICHUEM Cy/a amleUIIIMOHHOM WHCTAaHLUM, Kajloba KpeauTopa
ynosnerBopeHa. Cybl UCXOJIUIU U3 TOTO, YTO KOHKYPCHBIN YNPAaBIAIONINN HE
MPOBEJI  AHATMTHUYCCKYI0  paboTy, KOTOpYyIO, JCHCTBYS pa3yMHO W
10OPOCOBECTHO, JIOJKEH Obl OBLI MPOBECTM B OTHOIIEHWH JOTOBOpPA KYILIU-
MPOJaXH OOBEKTa HE3aBEPIICHHOTO CTPOUTENHCTBA, 32 KOTOPHIA JTOJDKHHUK
oyt 6 500 000 py6. KoHKypCHBIN yIpaBisIONIUX CYEN, YTO HE HUMEETCS
OCHOBAHUM ISl OCIIAPMBAHUS 3TOM CHIEJIKH, TaK KaK OHA HOCWJIA BO3ME3HBIN
XapakTep, MECHENKHBIC CPEACTBA MOCTYIUIM B MOJHOM oObeMe. BmecTe ¢ Tem
ATOT OOBEKT ObLI MepenpoaaH HOBbIM coOcTBeHHUKOM 3a 111 377900 py6.
KOHKypCHBIN ynpaBisomuii HE MPOBEN OLEHKY JaHHOTO HMYIIECTBA s
pelieHust Bompoca O HaJu4YUM OCHOBAHUWM JJIsi OCHApUBAHUS JIOrOBOpa KYILIHU-
MPOJaXH Ha OCHOBaHMM 1. 1 cT. 61° 3akoHa O GAHKPOTCTBE KAaK CIIKH,
COBEPILIEHHON MpPU HEPaBHOIIEHHOM BCTPEYHOM wucrosiHeHuu. Kpome Toro,
KOHKYPCHBIM YIIPABJISIIOIIUM HE TMPOBEPEHBI HA MPEAMET BO3ME3JIHOCTH DS
JIOTOBOPOB, Ha OCHOBAaHWU KOTOPHIX BO BpPEMS KOHKYPCHOTO TPOW3BOJCTBA
OBUIO  TIpPEeKpalieH0 TpaBO COOCTBEHHOCTH  OOIIECTBA Ha  OOBEKTHI
HeABMKUMOCTH. CyIbl PUIIIM K BBIBOAY, YTO KOHKYPCHBIA YIPABISIIONTAN HE
CIIOCOOEH TPOJOIKUTH MPOLETYPY KOHKYPCHOTO IPOM3BOJCTBA HAJICKAIIAM
o0Opazom.

[TocTanoBeHHEM apOUTPAKHOTO CyJIa OKpYyTa ONPEACIICHUE Cy/Ia MepBOi
WHCTAHIIUM W TIOCTAaHOBJICHHWE CyJa amleJUIAIMOHHON WHCTAaHIIMM OTMCHCHBI, B
YIOBIETBOPEHUHU TpeOoBaHUM KpeauTopa oTkazaHo. Cya OTMETHI, YTO MPaBO
KpeauTopa OOpaTUThbCcs B CyA C KajnoOoil Ha OesneicTBHe apOUTPa)KHOTO
YIPABJISIFOIIETO, BBIPA3UBIIEECS B HENPUHATUU MEP IO OCIAPUBAHUIO CHCIKH
JOJDKHUKA, BO3HHMKAET JIMIb TIOCHe OTKaza (YKJIOHEHHUs) apOUTpa)KHOTO
VIOPABJISIIOIIETO OT BBIMOJIHEHUS COOTBETCTBYIOIIETO PEIICHUS COOpaHUS
(komMuTETa) KPEAUTOPOB WM  TPEMIOKEHHUS  OTACIBHOTO  KPEeIUTopa,
YIOJIHOMOYEHHOTO opraHa. B paccmaTpuBaeMoM citydae coOpaHue KPeIUTOPOB
HE MPUHUMAJIO PEIICHHEe 00 OCIapWBAHHMM CHACIKH, OTACIBHBIC KPEIUTOPHI C
MPEIOKEHHEM 00 OCITApMBAHHWM JIOTOBOPA KYIUTM-TIPOJAKH K KOHKYPCHOMY
YIPABJISIONIEMY HE 00paIainch.
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Cynebnas koserusi BepxoBHoro Cyma Poccuiickoii ®enepaiuu
OTMEHHJIa TIOCTAHOBJICHHWE apOUTPAKHOTO CyJa OKpyra W OCTaBWJIa B CHIIC
OIpEJENICHUE Cy/a MEPBOM MHCTAHIMU U MTOCTAHOBJICHHE CyJAa aneUIsIUOHHON
WHCTAHIIUY TI0 CJICAYIOIIUM OCHOBAHUSIM.

[To cmpicny m. 1 cr. 129 3akoHa 0 O0aHKPOTCTBE MMEHHO KOHKYPCHBIN
YIPaBISIONUINH, SABIAIOMUNACA TPO(HECCHOHATBHBIM YYaCTHUKOM OTHOILICHUH B
chepe OAHKPOTCTBA, HAJEICH KOMIIETEHITUEH IO ONMEPATHBHOMY PYKOBOJCTBY
poLETypOol KOHKYPCHOIO MPOU3BOACTBA. B Kpyr OCHOBHBIX OOs3aHHOCTEH
KOHKYPCHOTO YIPaBJISIONIET0 BXOAUT (HOPMUPOBAHME KOHKYPCHOM Macchl. Jljis
JOCTHKEHUSI 9TOM 1eJih apOMTpPa)KHBIM yIpaBisionuid 00s3aH MPUHUMATD
YIPABJICHUECKUE PEUICHUS, HANpPaBJICHHbIC HA TIOWCK, BBISIBICHUE M BO3BpaT
UMYIIECTBA JOJDKHUKA, HAXOJSIIErocs y TPEThHUX JIMIl, OH BIpaBe MO CBOEH
WHUIMATUBE TI0JlaBaThb B  CyJ  3asBJICHUS O T[PU3HAHUU  CHEJIOK
HenencTBUTeIbHbIMU (T 2 1 3 ¢T. 129, 1. 1 cT. 61° 3akona o OaHKpPOTCTBE).

Honosxenust m. 1 u 2 cr. 61° 3akona o OaHKPOTCTBE, COIIacCHO KOTOPHIM
3asBlIeHUs] 00 OCHapuBaHUM CHEJOK JOJDKHHUKA TAKXKE MOTYT OBITh TMOJAHBI
KOHKYPCHBIM KPEIUTOPOM, pa3Mep 3aJ0JKEHHOCTH Tepe] KOTOPhIM COCTaBIIsET
oosiee 10 mpoiieHTOB OT 00I1IETO pazMepa KPeAUTOPCKOM 3a0PKEHHOCTH, MO0
KOHKYPCHBIM YIIPaBIISIONIMM MO PEHICHUI0 COOpaHusi (KOMUTETa) KPEAUTOPOB,
HE MOryT OBITh HCTOJKOBAaHBI TAaKMM 0Opa3oM, UTO HEOCIApUBAHHE
apOUTpaXKHBIM YIPABJISIIONIUM CAEJIOK JOJDKHUKA OMpaBJIaHO JI0 TeX IMOop, MOKa
MHOE HE YCTAHOBJIEHO COOpaHueM (KOMUTETOM) KPEIUTOPOB, a HAJUYKE B JIeIIe
0 OaHKpPOTCTBE MAKOPUTAPHBIX KPEAUTOPOB TEPEHOCUT Ha TOCIEIHUX
00s3aHHOCTH MO OOpaIIEHUI0 B CyA C 3asABICHUSMU O NPU3HAHUU CHEIIOK
HEJICUCTBUTEIbHBIMU. [IpUBEICHHBIE HOPMBI HAIPaBICHbl Ha pAaCIIUPEHUE
MOJITHOMOYMM OTACIBHBIX KPEAUTOPOB U MPEIOCTaBICHUE COOpaHUIO (KOMUTETY)
KPEIUTOPOB BO3MOXKHOCTU TOHYAUTh apOUTPAXHOTO YIPABISIONIETO K
peanu3aly JUKBUIAIMOHHBIX MEPONPUSATUNA B CUTYaAllMH, KOT/Ia OH, YKJIOHSSChH
OT OCIIapUBaHUs CAEJIOK, HEIPAaBOMEPHO O€3/1eHCTBYET.

Takum 00pa3zoM, HEOOOCHOBAHHBIM SIBJISIETCSI BBIBOJ O TOM, YTO KPEIUTOP
BIpaBe  oOXajnoBaTh  Oe3AeiCTBUE  apOUTPaXKHOTO  YNPABJISIOINIETO,
BBIpa3MBIIEECS B HEOCMAPUBAHUU CHCIKW JOJDKHUKA, JIMIIb TOCIE OTKaza
(YKJIOHEHUS) apOUTPAKHOTO YIPaBJISIONIETO oT BBITIOJTHEHUS
COOTBETCTBYIOIIETO  pEIICHUs CcOOpaHust (KOMHUTETa) KPEAUTOPOB  HIIU
MPEVIOKEHUS OTJIEITBHOTO KPEAUTOpA.

B cuny 1. 4 cr. 20° 3akoHa 0 GaHKPOTCTBE KOHKYPCHBII YIPaBIISFOLIHIA
HECET CaMOCTOSITEIbHYIO OOS3aHHOCTDH JICMCTBOBATh B MHTEpEcax JOHKHHUKA U
KPEIUTOPOB TOOPOCOBECTHO M pa3yMHO. J[aHHYIO OOS3aHHOCTH YMPABIISIOIIHIA
WCIIOJIHSET BHE 3aBUCHUMOCTH OT TOTO, OOpallajuch K HEMY KPEIUTOPHI C
KaKUMHU-JIUOO0 TMPEIJIOKEHUSIMH JHMOO HET. OTO O03HAa4yaeT, 4YTO MEpHI,
HalpaBJICHHbIE HA TIOMOJHEHHWE KOHKYPCHOM MacChl, B YaCTHOCTH C
WCIIOJB30BAaHUEM  MEXaHU3MOB  OCHApUBaHUsI  MOJO3PUTEIBHBIX  CIIEJIOK
JTOJDKHHMKA, TUIAHUPYET M pean3yeT TMpexae BCEro caM apOuTpakKHBIM
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YIPaBJISIOMUN Kak MpodecCHOHall, KOTOPOMY JOBEPEHO TEKYIee PYKOBOJICTBO
poIeTypoi OaHKPOTCTBA.
Onpeoenenue Ne 306-2C16-4837

1. Cn0pbl, 603HUKawuiue u3 003amenbcmeeHHbIX
npaeoomuomenuﬁ

4. B cayuae, korma mMmyniecTBeHHoOe TpeOOBaHMe, HaxoJsleecsi B
3ajiore, OBbLJIO  MCIOJHEHO KOHTPareHTOM  3aJjiorojareisi  MyTeM
nepeyncjieHusl HA ero pacyeTHbIH cueT 0e3HATMYHBIX JeHeKHbIX CPeACTB, Y
3aJI0ro/ep:karTeisi He BOSHUKAET MPAaBO 32J10Tra HA 3TH CPeCTBA.

B oOecrnieuenue ucrnosiHeHHUs 0053aTENIbCTB OOIIECTBA MO KPEAUTHOMY
JIOTOBOPY MeXy OaHKOM (3ajorojepskaresieM) U OO0IIECTBOM (3a710rofaTesieM)
ObUT 3aKIOYeH JOTOBOp 3ajiora WMYIIECTBEHHBIX TpeOoBaHUil 0O0IIecTBa,
BO3ZHHKIIINX W3 PAJIa PA3TMIHBIX IOTOBOPOB.

B pamkax penma o OaHkpoTcTBe oOmiectBa OaHK oOpaTuics B
apOUTpaXHBIA CyA C 3asBJICHHEM O BKJIIOUYEHHHW B peecTp TpeOoBaHMIA
KPEIUTOPOB JTOJDKHHUKA TpeOOBaHWM OaHKa MO KPEAWUTHOMY JOTOBOPY Kak
00eCIeYeHHBIX 3aJI0TOM UMYIIIECTBEHHBIX MTPaB TPeOOBaHUS.

OmnpenenenrueM cyna NMepBOl MHCTAHIIMM, OCTaBICHHBIM 0€3 M3MEHEHUS
MOCTAHOBJICHUSIMHM Cy/la amNeUIAIIMOHHON HMHCTAHIIMM W apOUTPakKHOTO CyJa
OKpyra, 3asBiicHHEe OaHKa yIOBIETBOpPeHO. Paspemas Bompoc O Haau4uu
3aJI0TOBOT'O O0ECIMEYEHUsI B OTHOIIICHUU CTIOPHBIX TPeOOBaHUM, CYAbl UCXOIUIH
U3 TOTO, YTO Ha PACUYETHHINA CUET OOIIECTBA MOCTYIIIH JCHEKHBIE CPEJICTBA TI0
HA3BAHHBIM JIOTOBOPAM, H PYKOBOACTBOBAIHCH II. 2 cT. 334 u m. 2 cr. 358°
['KP®, cormacHO KOTOpPBIM 3aJOTOAEPKATENb NPEUMYIIECTBEHHO NEPEN
JIPYTUMHU  KPEIUTOPAMH 3aJIOTOJATENI BIpPABE IMOJYYUTh YIOBICTBOPCHHE
00€CeYeHHOTO  3aJIoroM  TpeOOBaHMsSI TakKe 3a CYeT HUMYIIECTBa,
MPUYHUTAIONIETOCS ~ 3aJ0TO/ATENI0 TMPH  HWCIOJHEHUU  TPETbUM  JIUIIOM
00s13aTeNbCTBA, MIPABO TPEOOBATH MCIIOIHEHHUS KOTOPOTO SIBISETCS MPEeIMETOM
3ajora. Ecniu WMHOE HE YCTAHOBJICHO IOTOBOPOM 3ajiora HMYIIECTBEHHOTO
TpeOOBaHMsI, TPU TOJYYCHHH OT CBOETO JIOJDKHMKA B CYET MCIOJIHCHUS
o0s3aTeNbCTBA  JIGHEKHBIX ~ CyMM  3aJ0rojlatelb [0  TpeOOBaHUIO
3ajorojiepkaressi o0s3aH YIUIATUTh €My COOTBETCTBYIOIIME CYMMBI B CUET
UCITOJIHEHUSI 0053aTeNbCTBA, 00ECTIEUEHHOTO 3aJI0TOM.

Cynebnas xomnerus BepxoBuoro Cyna Poccuiickoit ®eneparuun
OTMEHWJIa Ha3BaHHbBIE CyJCOHbIE aKThl M HampaBuia 00OCOOJIEHHBIMA CHOp Ha
HOBOE PACCMOTPEHHE TIO CIECIYIOIINM OCHOBAHHSIM.

ITo o6memy mpaBwiy m. 1 crT. 358° 'K Pd MOMKHHK 3a0roaTens,
TpeOOBaHME K  KOTOPOMY  3aJIO)K€HO, HCIOJHSIET  COOTBETCTBYIOIIEE
00513aTeNBCTBO 3ajorojatento. [Ipu TakoM KCIIOIHEHUH, TT0 CMBICITY TIOAT. 3 .
2 cr. 345 T'K P® umymectBo, mepeaaHHOE 3alloroJaTeto-KpeIuTopy €ro
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JOJDKHUKOM, aBTOMAaTUYECKH OOpeMeHsieTcss 3ajmoroM. B cuimy mpsmoro
yKa3zaHUs 3aKOHa 3Ta HOpMa O TpaHcopmanuu 3anora He MPUMEHSETCS B
CUTyalliy, KOTJ]a UCTIOTHEHUE OCYIIIECTBISCTCS B ACHbraX.

BmecTe ¢ TeM B COOTBETCTBHH ¢ 11. 4 cT. 358° TK Pd feHeKHbIE CYMMBI,
NOJIyYEHHBIE 3aJIOTOAAaTeieM OT €ro JOJDKHHKAa B CYET HMCHOJIHEHHUS
00s13aTeNbCTBA, TPEOOBAHUE IO KOTOPOMY 3aJI03KEHO, €CJIU ITO MPETYyCMOTPEHO
3aKOHOM WJIM JOTOBOPOM 3ajiora TpeOOBAHMS, 3aUMCISIOTCA Ha 3aJI0TOBBIA CUET
3QJI0ro/IaTelisd, K KOTOPOMY MPUMEHSIOTCS PaBUiia O IOrOBOPE 3aJIora Impas Io
JIOTOBOPY OAHKOBCKOI'O CUETa.

Takum oOpa3oM, COTJIACHO yKa3aHHBIM HOpMaM H II. 5 CT. 358° TK PO
OpU  YMEHBIIEHUH CTOMMOCTH  3aJI0KEHHOTO JICHEKHOrOo  TpeOOBaHMS
BCJICJICTBUE HAJUIEKAIIETO HCIOJIHEHUS JIOJDKHUKOM — COOTBETCTBYIOILIETO
00s13aTeNIbCTBA B TOJB3Y KPEAUTOpPA-3aJIOTOAATEINS 3aJI0T0JIepKaTellb MOXKET
OpuoOpecTd  apyroe  3aJoroBoe  0OecledeHHe, TECHO CBSI3aHHOE C
IIPOU3BEACHHON O€3HAIIMYHON pacyeTHOW omeparueil, HO JUIIb MPU HaJIUYuu
3aJI0TOBOIO CYETa, Ha KOTOPBIA MOCTYMWJIO JIEHEXKHOE HCIOoJHeHue. B atom
CIy4yae B COOTBETCTBHHM C 1. 1 CT. 358° 'K PdD HOBBIM 3aI0)KCHHBIM 0OBEKTOM
IPU3HAIOTCS MpaBa MO JOTOBOPY OaHKOBCKOIO CY€Ta, a HE HAXOJAUIMECs Ha
CUeTe IEHEXKHBIE CPECTBA.

JloBonbl OaHKa O JOMYCTHUMOCTH 3ajiora MpaB IO PaCYETHOMY CUETY
npoTuBopeyar m. 1 cT. 358° TK P®, cormacHo KOTOPOMY ITIpaBa II0 JOTOBOPY
OAHKOBCKOI'O cueTa MOTYT OBITh MPEAMETOM 3ajora JHIIb IPU YCIOBUU
OTKpBITUSL 3aJoroBoro cuera. [Ipy 3TOM B COOTBETCTBUU C OAHKOBCKUMU
MpaBWJIaMH, IPUHATBIMA Ha OCHOBaHUM 1. 2 cT. 846 'K P®, 3an0oroBelii cuer
ABJIIETCSI  CHCIMAJIbHBIM  OAHKOBCKUM  CYETOM, OH  OTKpBIBaeTCs B
CaMOCTOATEIILHOM TIOpSAJIKE, a He 00pa30BBIBACTCS ITyTEM HM3MEHEHUS CTaTyca
pacuetHoro cyeta (mm. 2.8, 4.14 uncrpykuuu banka Poccun ot 30 mas 2014 r.
No 153-11 «O6 OTKpHITUU U 3aKPHITUM OAHKOBCKUX CUETOB, CUETOB IO BKJIaJIaM
(memo3uTam), AEMO3UTHBIX CUYETOBY).

Kpome Toro, cormacio m. 2 cr. 358° T'K P® samoromarens mpu
MOJYYEHUH OT CBOEro JOJDKHHMKA JEHEXKHBIX CYMM B CU€T HCIOJHEHUS
o0si3aTeNbcTBa, TpeOOBaHUE MO KOTOPOMY 3aJI0KE€HO, 00si3aH MO 3asBJICHUIO
3aJIoroJiepKaresis yIulaTUTh €My COOTBETCTBYIOIIUE CyMMbI. [IOCKONBKY B
yKa3aHHOM HOpME peub HuAeT 00 OOBIYHOM O0053aTeNIbCTBE 3aJIOTOJATEINS
BEPHYTh MOJIYYEHHYIO OT CBOEr0 JOJDKHHUKA CYMMY 3aJlOTOJEpkKaTeato, MpH
OAHKPOTCTBE 3aJIOTO/IATENS Y 3aJIOTOJIEpKaTeNisi B OTHOIIEHUH TOM CYMMBbI HE
BO3HHMKAET KaKUX-IMOO TMPEUMYIIECTB Tepel APYTMMH  KpeIuTopamu
3aJI0r0/1aTes.

Onpeoenenue Ne 305-2C16-1885

5. N3MeHeHue yCJI0BHH 0r0BOpa 00 OTKPbLITMH HEBO300OHOBJIsIEMOM
KPeIUTHOH JIMHUM, He BJIeKYylllee YBeJUYeHUe JUMHUTA BbIIAYM JeHEeKHbBIX
CpeACTB, He CBHJETEJbCTBYeT 00 YyBeJIMYEHHUH OTBETCTBEHHOCTH
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NOPY4MTeJIsl, B CBSI3M € YeM ero corjiacue Ha M3MeHeHue yCJIOBHUIi 10roBopa
He TpedyeTcs.

Mexny oOmecTBoOM W 0OaHKOM 3aKJIIOUEH JIOTOBOP 00 OTKPBITHH
HEBO300HOBJISIEMON KPEIUTHOMN JIMHUU C OMNpPEACICHHBIM JIMMUTOM BbIJauu. B
3TOT KPEAUTHBIN JOTOBOP BKIIFOUEHBI MTOJIOKEHUS O TOM, UTO Iepeaada KpeauTa
IIPOU3BOAMTCS B IIpejaesiax CBOOOJHOIO OCTAaTKa JHMHTAa, a TaKXKE CYMM
MPEIOCTABICHHOTO 3aeMIINUKOM obOecrieueHus. Takxke KpeAUTHBIA JOTOBOP
coJiepKall epeueHb UMYIIECTBA, IEPEeIaBaeMOro O0IIECTBOM B 3aJ10T OaHKY.

Taxke Mexay OaHkoM U ¢GupMoil ObUT  3aKIIOYEH  JIOTOBOP
MOPYYHTENIbCTBA, MO YCJIOBUSIM KOTOpPOTO ¢upma 00s3ajach OTBEYaTh MEpe
0aHKOM 3a WCIOJHEHHUE OOIIECTBOM BCEX 00S3aTEeNbCTB IO YKa3aHHOMY
KPEIUTHOMY JIOrOoBOpYy. B 10oroBope mopyuuTensCcTBa OTpakeH JUMUT BblAauu
10 KPEIUTHOMY JIOTOBOPY M YKa3aHO Ha TO, YTO IOPYYUTENb O3HAKOMUIICS C
YCIIOBUSIMU KPEAUTHOU CEIKH.

BroociaenctBun  0aHK u  OOIIECTBO 3aKIIOUWIA  JOHOJHUTEIbHBIE
COrJIAIIEHHs], MO KOTOPHIM YBEIMYMIM KOJUYECTBO IEPEJAHHOTO B 3aJIOT
UMYILIECTBA.

®upma obpatuiiach B apOUTPAXKHBIN CyJl ¢ UCKOM K O0aHKYy O MpHU3HAHUU
JIOTOBOpA TOPYYUTEIHCTBA HE3aKIIOUEHHBbIM. Pupma ccbulajlach Ha TO, YTO
IIOCJIE 3AKIKOYEHUS JIONOJHUTEIBHBIX COTJIAIIEHUH YBEIUYWIACh CTOMMOCTb
o0ecniedyeHus, a CJIeI0BaTEeIbHO, [0 YCIOBUSM JIOTOBOpAa IPOU3OILIO
yBeJIIMYEHUE O00beMa BBIAHHOTO Kpeauta. Takum oOpa3oM, yCIOBUS
KPEAUTHOTO JOroBopa OBLIM CYIIECTBEHHO HW3MEHEHBl 0€3 corjacus
HNOPYYUTEIIS.

Pemennem cyaa mnepBOod HWHCTAHLIMM, OCTaBJIEHHBIM 0€3 H3MEHEHMs
MOCTAHOBJICHUSIMU Cy/la aNeUIALIMOHHOM HMHCTAHIMU W apOUTPakHOro cyna
OKpyra, HICKOBO€ TpeOOBaHHUE Y OBIETBOPEHO.

Cynebnas koserusi BepxoBHoro Cyma Poccuiickoii ®enepaiuu
OTMEHMJIa Ha3BaHHbIE CYJ€OHbIE aKThl U OTKa3aja B yJIOBJIETBOPEHUH UCKOBOIO
TpeOOBaHMSI MO CIAEAYIOLIUM OCHOBAHUSIM.

Coraacuo 1. 1 ct. 819 I'K P®, noan. 2 m. 2.2 Ilonoxenus banka Poccun
ot 31 aBrycra 1998 r. Ne 54-I1 «O mnopsiake npenocTaBieHUs (pa3MEIICHHS)
KPEIUTHBIMHU OPTaHU3AIMSIMU JEHEKHBIX CPEACTB U X BO3BpaTa (MOTaIeHus )
(mamee — Ilomoxenue No 54) moroBopoM 00 OTKPBITHH KPEIWTHON JIMHUU
SIBJISIETCSl COTJIAIIEHUE, HA OCHOBAHWU KOTOPOTO 3a€MILUK MPUOOpETaeT MpaBo
Ha IIOJIydeHHE U  UCIOJIb30BAHUE JCHEXKHBIX CPEICTB B  TEUYCHHE
OOyCIIOBJICGHHOTO JaHHBIM JIOTOBOPOM CpOKa, NpU COOJIOJECHUH OIHOTO U3
CJIEIYIOIIMX YCJIOBHI: 00IIasi CyMMa MPeI0CTaBICHHBIX CPEICTB HE MPEBBIILIACT
MaKCUMaJbHOTO pazMepa (IumuTa) (KpeAuTHAsl JUHUS C JIUMHUTOM BBIJIayu); B
NepuoJl JEHCTBUSA COIVIALIEHUS pa3Mep €IWHOBPEMEHHOM 3aJ0JIKEHHOCTH
3aeMIlIMKa HE TMPEBHIIIAET YCTAHOBJICHHOTO COIJIAIIEHUEM CTOPOH JIMMHTA
(KpenuTHast IMHUA C TUMUTOM 33J0JKEHHOCTH).
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I[Ipu »Tom OaHKM BIOpaBe OrPAHUYMBATH  pa3MEpP  CPEICTB,
[IPEIOCTABIISIEMBIX 3a€MIIMKY B paMKaxX OTKPBITOM €My KpPEAUTHOW JIMHUM,
NyTeM OJHOBPEMEHHOTO BKIIOUYEHHS B COOTBETCTBYIOUIMI JOTOBOpP 0OOOWX
YKa3aHHBIX YCJIOBUM, a TAKXE IYyTEM HCIIOJIb30BAaHUSA B 3TUX LEIAX JIFOOBIX
WHBIX  JONOJIHUTENBHBIX  YCIOBUM C  OJAHOBPEMEHHBIM  BBIITOJIHEHUEM
TpeOoBaHMil, ycTaHOBICHHBIX moAT. 2 1. 2.2 [Tonoxenus Ne 54.

Takum o0Opa3oM, BCIEACTBUE OTKPBITUS KPEIUTHOM JIMHUU B
COTJIaCOBaHHBIN OOIIECTBOM U OAHKOM MEPUOJ BpeMeHH (TIEpUO] JOCTYITHOCTH)
3aeMIIMK BIIpaBe BOCTpPeOOBaTh, a OaHK O0s3aH MNPEIOCTaBUTh KPEIUTHBIMI
TpaHII B IMpejeliax OrOBOPEHHOIO JHUMHUTa MpU COOJIOJIEHUH 3aeMIIUKOM
MIPOYMX YCIJIOBHI MOJYYEHHS TPAHILA, €CIM TaKOBbIE MUMEIOTCS B KPEIUTHOM
JIOTOBOPE.

BxitoueHne B TEKCT KpPEAUTHOTO JOTOBOpa IIEPEYHS HMYLIECTBa,
IIOUICIKAILIETO  [epefade 3acMIMMKOM B 3&J0I M3HAYAJIBHO JUIA  LIEJIEH
IIOJIYYEHHsI UM NIEPBBIX TPAHIIEH, & TAKKE MOCIEAYIOIIEE PACIIMPEHUE TaHHOTO
NepeYHs ISl pealn3aly IIpaBa 3aeMILIMKa Ha BBIOOPKY KPEAUTHBIX CPEJICTB B
npezaesiax BCEro 3apaHee OrOBOPEHHOI'O JIMMHMTA BbIAAYM caMu IO cebe He
CBUJIETENBCTBOBAIN 00 U3BMEHEHHH YCIIOBUM KPEAUTOBAHMS, 3a(pUKCUPOBAHHBIX
B YKa3aHHOM KpPEIWTHOM JOTOBOPE Ha MOMEHT €ro 3akirodeHusd. Ilpm stom
JIMMHT BBIJIaY¥ B TEUEHUE BCETO MEPUOIA JOCTYITHOCTH OCTABAJICS ITOCTOSTHHBIM.

@aKTUYECKA  COCTOSABLICECS  PACIIMPEHUE IEPEYHS  3aJI0KEHHOIO
MMYILIECTBA
OCYILECTBJIICHO B COOTBETCTBUU C MEPBOHAYAIBHBIMHU YCIOBUSAMM KPEIUTHOIO
JI0OTOBOpA.

CornacHO mHpaBOBOM MO3MLMH, HU3JOKEHHOW B ab3ame BTOpoM 1. 37
noctaHoBienust Ilnenyma Breicmero ApoOutpaxuoro Cyna Poccuiickoit
@enepanun ot 27 nurons 2012 r. Ne 42 «O HEKOTOPBIX BOIPOCAX pa3PEIICHUS
CIIOPOB, CBA3aHHBIX C MOPYYUTEIBCTBOMY, IPHU TOJAKOBaHUHU II. 1 cT. 367 'K PD
CyZ1bl JOJKHBI YUUTBIBATh LIEJb 3TOM HOPMBIL, COCTOSILYIO B 3aLIUTE MOPYUUTEIIS
OT HEOJAronpusiTHIX U3MEHEHUI OCHOBHOTO 0053aTENbCTBA, a HE B CO3JIaHUU
JUISl  HEro HEOOOCHOBAHHBIX MPEUMYIIECTB B  BHUAE  IPEKpalleHHs
IIOPYYUTEIbCTBA.

@upma OblIa O3HAKOMJIEHA C KPEIUTHBIM JIOTOBOPOM, 3Hajla Kak 00
oOIeM JIMMHUTE BBIJAYM, KOTOPHIA ObLT 3adUKCHpOBaH Ha JEHb Jaudd
NIOPYYMTENIBCTBA W BIOCIEACTBUM HE HM3MEHSUICA, TaK U O TOM, YTO IIpH
IPEIOCTABIIEHUU OOILECTBOM JIOTMOJIHUTEIBLHOTO 3aJIOTOBOTO O0ECHEUYEeHUs Yy
3a€MIIMKa BO3HUKHET IPAaBO HA IOJyYEHHE OYEPEAHBIX TPAHIIEW BILIOTH 0
MCUYEpIaHusl JINMUTA BbIAAYU O KPEAUTHOMN JIMHUU.

Takum o00pazoMm, NperOCTABICHUE 3aEMILUKOM  JOMOJIHUTEIHLHOTO
oOecrieyeHus JJig TOJYYEHHUS] OYEpPEIHbIX TpaHIIed He MOrjio ObITh
KBAIM(PUIMPOBAHO CyJlaMH KaK HW3MEHEHHE OCHOBHOTO 00s53aTellbCTBa,
BJIEKYIIIE€ YBEJIMYEHHE OTBETCTBEHHOCTH MOPYUYUTENST U TpeOyrolee coriacus
MTOCJIEAHETO.
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ITockonbKY JINMUT BbIIAYU IEHEXKHBIX CPEICTB OAHKOM OOILIECTBY HE ObLI
IIPEBBILIEH, OTCYTCTBYIOT NPABOBBIE OCHOBAHWS CYMTAaTh HAa OCHOBaHWHU II. |
cT. 367 I'K P® B pengakuuu, 1eiicTBOBaBIIEH HA MOMEHT 3aKJIFOUEHHS JOTOBOPA
MIOPYYUTENBCTBA, JOTOBOP MOPYYUTEIBCTBA W  BBITEKAIOLIIME M3 HEro
00s13aTeIbCTBA MPEKPATUBIIMMHUCS MO0 HEBOSHUKIIIMMHU.

Onpeodenenue Ne 302-2C16-7818

6. Ilosoxenuss m. 4 cr. 395 I'K P® B pemaknum PegepajibHOro
3akoHa oT 8 mapra 2015 r. Ne 42-®3 «O BHeceHMH WU3MEHEHHII B 4aCTh
nepsyw I'paxaanckoro koaexkca Poccuiickoit @enepanum» He MOAJIEKAT
NPUMEHEHHMIO K I0r0BOPaM, 3aK/JII04YeHHbIM 10 1 uronsa 2015 r.

VYnonHOMOYeHHBI OpraH (Jajee — apeHa0JaTellb, MHHHCTEPCTBO) U
obmectBo (aperaatop) B 2001 roay 3akIIOYMIM JOTOBOP APEHJIBI 3€MEIBLHOIO
ydacTka. 3a MpOCPOUYKY MCIIOJHEHHS 00s3aTeNbCTBA apeHAaTopa MO0 BHECEHUIO
apeHIHOM IUIAaThl JOTOBOPOM YCTAHOBJIEHA HEYCTOMKA.

Ccblnasice Ha IIPOCPOYKY BHECEHUS apEHAHOW IIIaThl, MHUHHCTEPCTBO
o0patuioch B apOUTPaXHbIM CyJ C HMCKOM K OOIIECTBY O B3bICKAaHUU
33JI0JDKEHHOCTH 10 apeHJHOM IUIAT€ W MPOLEHTOB 3a IMOJB30BAHUE YYKUMH
JEHEKHBIMM  CPEACTBAMHM,  IOMJICKAIIMX  HAYUCICHUIO HAa  CyMMy
3aJJ0OJDKEHHOCTH 1O J€Hb €€ (PaKTUUECKOM yIUIaThI.

PemenneM cyna mnepBOil MHCTAaHUMHU, OCTAaBJICHHBIM 0€3 W3MEHEHUS
MOCTAHOBJICHUSIMHM Cy/a aNeUIAIMOHHOM HMHCTAHIMU W apOUTPakHOro cyna
OKpyra, HCKOBbIe TpeOOBaHUS YJOBJIETBOPEHbI B 4YacTH B3bICKaHUSA
3aJI0JPKEHHOCTH 0 apeHIHOM IJ1aTe, BO B3bICKAHUM MPOLEHTOB 3a MOJb30BAHKE
Yy>KUMH JCHEKHBIMU CPEJICTBAMHM OTKa3aHO. Cylbl pyKOBOJACTBOBAIHUCH 1. 4
cT.395 I'K P®, B COOTBETCTBMH C KOTOPBIM THPOLEHTHI HE IOMJIECKAT
B3BICKAHUIO, €CJIM COlJIAlIEHMEM CTOPOH MPEIyCMOTPEHO HA4YUCIECHHE
HEYCTOMKH 32 HEMCIOJIHEHHUE JIEHEKHOTO 0053aTeIbCTBA.

Cynebnas xomerus Bepxosuoro Cyna Poccuiickoit ®eneparuu
OTMEHWJAa Ha3BaHHbIE CYJEOHbIE aKThl B YacTH OTKa3a B YJIOBJIETBOPEHHUU
MCKOBBIX TpeOOBaHUI 1 HampaBuia Jej0 Ha HOBOE paCCMOTPEHHUE B CyJ1 NEPBOil
WHCTaHLUU IO CJIEAYIOIIMM OCHOBAaHHUSM.

B cooTBeTcTBMM C pa3bICHEHUSIMHU, COJAEpKamMMucs B 1. 83
nocraHoBieHust I[lmenyma BepxoHoro Cyna Poccumiickonn ®epepanuu Ot
24 mapta 2016 1. Ne 7 «O mnpUMEHEHHM CyJaMH HEKOTOPBIX MOJI0KEHUN
I'paxxnanckoro koaekca Poccuiickoit depepanui 00 OTBETCTBEHHOCTH 32
HapylieHue o0s3aTenbCcTBy (nanee — TmocraHoBieHue Ilmenyma Ne 7),
nonoxkenus 'K PO B usmenennoii @enepanbHbiM 3aK0OHOM OT 8 maprta 2015 1.
No 42-03 «O BHeCEHMM M3MEHEHMH B 4YacTh MEpPBYIO [ pakaaHCKOTro KoAeKkca
Poccuiickoit ®@enepanun» (nanee — 3akoH Ne 42-D3) penakiuu, HampuMep
cr. 317" TK P, ne MPUMEHSIOTCS] K TIpaBaM U 00S3aHHOCTSIM, BO3HUKIIIUM W3
JIOTOBOPOB, 3aKJIFOUEHHBIX 10 JTHS BCTYIUIEHUA €ro B cuity (1o 1 urons 2015 r.);
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IpU  PAacCMOTPEHUM  CIIOPOB M3  HA3BaHHBIX  JOTOBOPOB  CIEAYET
PYKOBOACTBOBAaThCs paHee aAeuctBoBaBlier penakuuen ['K PO ¢ yderom
CJIOXKUBIIEHCS MPAKTHKKU €€ MpuMeHeHus (11. 2 cT. 4, ab3an BTopoil 1. 4 cT. 421,
n. 2 ct. 422 T'K P®). Bmecte ¢ TeM npH pelIEHHH BONPOCAa O HAYMCICHHH
IPOIEHTOB 32 HEHCIOJIHEHHWE JCHEKHOTO 00s3aTeNbCTBA, BO3HHUKIIETO Ha
OCHOBAaHMH 3aKito4eHHOro a0 | wurons 2015 r. nmoroBopa, B OTHOLIEHUU
NEPUOJIOB MPOCPOUYKH, UMEBIIUX MecTO ¢ 1 uroHsa 2015 r., pazmMep MpOLEHTOB
onpenenseTcs B cooTBeTcTBUH CIIL 1 cT. 395 'K PD B penakiuu 3akona No42-D3,

Takum o0o06pa3oMm, K OTHOIIEHUSM, BO3HUKIIUM U3 JIOTOBOPOB,
3aKJIFOUYCHHBIX J0 BCTYIUICHHS B cuily 3akoHa Ne 42-@3, npuMeHsIeTCs paHee
neiictBoBasias peaakuus ['K PO. Mckirouenne coctaBisieT b 0. 1 cT. 395
[K P®, KOTOpbIM pErIAaMEHTUPOBAH IMOPSAOK OMNPEACIICHUS pa3Mepa
HAYUCISIEMBIX B COOTBETCTBUU C [IAHHOWM HOPMOM MPOLEHTOB W KOTOPBIN
IIPUMEHSETCA U K Ha3BaHHBIM JIOTOBOPAM B OTHOLIEHUH NEPHOJOB IPOCPOUKH,
MMEBIIMX MECTO MOCIIE BCTYIUICHHS B Crily 3aKkoHa Ne 42-D3.

Penakiusg cr. 395 I'K PO, neiictBoBaBmas jgo 1 urons 2015 r., He
coJlepKajia 3alpera Ha B3bICKAHWE MPOLEHTOB 3a IOJb30BAHHE YYKUMU
JNEHEKHBIMH CpPEJICTBAMH B TOM CJIy4yae, €CJId COIlJAlIEHHEM CTOpPOH
IPETyCMOTPEHA HEYCTOMKA 32 HEUCIIOIHEHUE WIIM HEHAJJIeKAalllee UCIIOTHEHUE
JEHEKHOro 00s13aTenbcTBa. Takoe orpaHHMYeHrEe MOSIBUIIOCH TOJIBKO B CBSI3U C
BBeneHueM B jaeiictBue ¢ 1 mroHsa 2015 r. 3akonom Ne 42-d3 m. 4 ct. 395
[KPOD.

CornacuHo cnoxuBieiicss 10 1 utoHs 2015 r. mpakTuke NpPUMEHEHUS
[KP® B ciyyae HapylmieHus, BO3HHUKILIETO W3 JOTOBOpa JICHEKHOTO
o0si3aTenbCTBA KpPEAUTOp OBbUT BIpaBe MPEeabsSBUTH JUOO TpeOOBaHUE O
B3BICKAHUU C JOJDKHUKAa TPOIEHTOB Ha ocHoBaHuu cr. 395 'K PO, nubo
TpeOOBaHKE O B3bICKAHUH MPETyCMOTPEHHOMN 1OTOBOPOM HEYCTOMKHU.

[TockonbKy [OrOBOp apeH[bl, 3a HEUCIOJIHEHUE O0A3aTENbCTB IO
KOTOPOMY HCTEll HAYUCIWI OTBETUYHMKY MPOLIEHTHI 3a MOJIb30BAHUE YYKUMH
JIEHE)KHBIMU CPEJICTBAMU, 3aKJIFOUEH JI0 BCTYIUICHHS B crily 3akoHa Ne 42-D3,
nonoxkenss 'K PO B pemakunm MaHHOTO 3aKOHA HE NPUMEHSIOTCS K
MPaBOOTHOIIEHUSIM CTOPOH MO HACTOSIIEMY CIIOPY.

Onpeoenenue Ne 309-2C16-9411

7. IIpoueHTbl 32 MOJb30BAHME YYKUMH /[CHEKHBIMH CpPeICTBAMHU,
npeaycmorpernsbie ¢T. 395 I'K P®, MmoryT ObITh HauMc/IeHbI 32 GPaKTHYECKH
NPUHATOE, HO HE OIIAYEeHHOE I0JIy4YaTe/ieM KOJIUYeCTBO IJHePruu 3a Mecsl
JIMIIb NPH HACTYIUICHUH CPOKA OKOHYATEJBLHOI0 pacyera.

B cooTBeTCcTBUY C YCIOBUAMH JIOTOBOpPA KYIUIU-TIPOAAXKH DIIEKTPUUECCKOMN
PHEPruM ceTeBas KoMIaHus (aOOHEHT) o0s3anach OIUIAYUBATh COBITOBOM
KOMMaHuM (IIPOJABILY) JIEKTPUUECKYIO SHEPTUIO TPeMsl MIaTeXaMU: EPBbIA —
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1o 10 yucna pacueTHOro mecdia, BTOPOM — 10 25 4uciia pacueTHOrO MECSIa,
TpeTuid — A0 18 uncia mecsua, Caeayonero 3a pacyeTHIM.

Cchutagch Ha HECBOEBPEMEHHOE HCIOJHEHHE CETeBOM KOMMaHuen
00s13aTEIHCTB TI0O BHECEHUIO IIEPBOTO M BTOPOTO TUIATEKEH, COBITOBAST KOMIIAHUS
oOpaTmwiach B apOUTPaKHBIA CYJl ¢ UCKOM O B3BICKAHHHU C CETEBON KOMITAHUH
MPOIICHTOB 3a MOJIb30BAHHE UYXUMH JICHE)KHBIMU CPEACTBAMH Ha OCHOBAaHUU
cT. 395 T'K PO.

PemenueM cyna mnepBOil MHCTaHIMU, OCTAaBJICHHBIM 0€3 HW3MEHEHUS
MOCTAHOBJICHUSIMHU Cy/la aNeUIAIIMOHHON HMHCTAHIIMM W apOUTPakKHOro CcyJa
OKpyra, UCKOBBbIE TpeOOoBaHUs yAOBIETBOpPEHbl. Cyabl UCXOAUIU U3 TOTO, YTO
yIiata MpPOMEXKYTOUHBIX IUIATEKEW B YCTAHOBJIIEHHBIM CpOK SIBJISIETCS
00513aHHOCTBHIO aDOHEHTA, MOATOMY 3a HapyIlIEHHWE TaKOW OO0S3aHHOCTU MOXKET
ObITh HAYHMCIIEHA KakK MpeAyCMOTPEHHas JOrOBOPOM HEYCTOMKa, Tak U
MIPOIIEHTHI 32 MOJIb30BAHUE UYKHUMU JEHEKHBIMU CPEICTBAMMU.

Cynebnas koserusi BepxoBHoro Cyma Poccuiickoii ®enepanuu
OTMEHHUJIAa Ha3BaHHbIE Cy/NEeOHbIE aKThl M OTKa3ajla B YIOBJICTBOPEHUU
3asBJICHHBIX TPEOOBAHUH 1O CJIEIYIOIIUM OCHOBAHUSIM.

N3 m. 1 cr. 539, . 1 ct. 541, ct. 544 T'K PO cnenyet, uto aOOHEHT 1O
JIOTOBOPY AHEProcHAOXKEeHUs 00s3aH OIJIayuBaTh (DAKTUYECKU MPUHSITOEC
KOJIMYECTBO JHEPTUUM B COOTBETCTBUM C JIAHHBIMH €€ y4eTa, €CIIM WHOE HE
MPEAYCMOTPEHO 3aKOHOM, HWHBIMU IMPABOBBIMH aKTaMU WIIM COTJIAlIEHUEM
cTopoH. IlopsAlok pacdyeToB 3a HHEPTHIO OINPEAECTAETCS 3aKOHOM, WHBIMHU
MPABOBBIMH AKTaMH WJIM COTJIAIIEHUEM CTOPOH.

B coorBerctBun ¢ mm. 40, 44, 65 (1), 79 OCHOBHBIX TMOJIOKEHUN
GYyHKIMOHUPOBAHUS ~ PO3HUYHBIX  PBIHKOB  DJIGKTPUYECKOM  DHEPTHUH,
YTBEPXKJECHHBIX mocTaHoBIIeHWEM [IpaButenscrBa Poccuiickoin dDenepanuu
or 4 mag 2012 r. Ne 442 (nanee — OcHoBHble nosiokeHUsT Ne 442), mocTaBka
AIIEKTPOIHEPTUH pa30UBAETCS HA PaCUETHBIC MEPHUO/IbI, PABHBIE OJTHOMY MECSIILY.
Onpenenenne o0beMa B3aMMHBIX 0053aTENbCTB IMOCTABIIMKA U MOTPEOUTENS
ANIEKTPOIHEPTUM, B TOM HYHCJI€ O0beMa IOCTABJICHHOW DSHEPruu, U, Kak
CJIEICTBHE, €€ CTOMMOCTH OCYIIECTBISIETCS MO HUTOraM KaKJIOro PacyeTHOTO
nepuoa.

HopMmaTuBHBIN MOPSAIOK pacueToB 3a DJICKTPOIHEPTHUIO, MOCTABISIEMYIO
rapaHTUPYIOMIMM TOCTABIIMKOM, MPEIyCMaTPUBAET JBa MPOMEXYTOUYHBIX
marexa 10 10 u go 25 dncna pacyeTHOTO Mecsilia, TO €CTh Mecslia, B KOTOPOM
OCYILECTBIJISIETCA MOCTaBKa, U OKOHYATENbHBIA IUIaTeX 10 18 uucna mecsia,
cienyroniero 3a pacuetHbiM. [Ipy 3TOM akTHUECKH MMOCTaBICHHBIM 00beM
OmpenensaeTcss TOJAbKO 3a PAacUYeTHBIM TMEepuoJ U OIUIAYMBACTCA TPEThbUM
riatexoM (. 82, 83, 136 OcHoBHBIX nonoxeHui Ne 442).

N3 n. 54 nocranonenus Ilmenyma BepxoBaoro Cypa Pocculickoit
@enepanun ot 24 mapra 2016 1. Ne 7 «O nmpuMeHEHUM CyJaMH HEKOTOPBIX
nonokennit  I'paxkmanckoro  koaekca  Poccuiickoit  ®enmepauun 00
OTBETCTBEHHOCTH 3a HapyIICHHE 00s13aTENIbCTBY» CIEAYET, UTO B CiIydyae, Korja
MOKYyIaTeJib CBOCBPEMEHHO HE OIUIa4yuBaeT (PaKTUUYECKU TMPUHITOE uepes
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MIPUCOEANHEHHYIO CETh KOJIMYECTBO JIEKTPUUYECKOM SHEPTUH B COOTBETCTBUHU C
JTaHHBIMU y4YeTa, K TOKYIATeNII0 B COOTBETCTBMM C M. 3 cT. 486, ab3anem
nepBeiM 1. 4 cr. 488 I'K P® mnpumensercas Mepa OTBETCTBEHHOCTH,
ycraHoBieHHass cT. 395 I'K P®: Ha cymmy, ymiara KOTOpOM HPOCPOYECHA,
NOKynaTeslb 00s3aH YIUIaTUTh MPOLEHTHI CO AHS, KOrJa IO JIOrOBOPY TOBap
JOJKeH OBITh OIUTa4yeH, 0 JIHS OIUIaThl TOBapa IMOKYMAaTeleM, €Cld MHOE He
npenycmotrpeHo ['K PO wnm 1oroBopomM Kyruim-npoaaxu.

Takum oOpazoM, aJisi 1enel pacdyeToB IOpUAMYECKUN (akT mnepenayvu
HHEPIUM KAaK TOBAapa BO3HUKAET MO OKOHYAHUM PACUETHOTO NMEPUOJA B MOMEHT
¢bukcanuun obbema mnocTtaBKd. OTBETCTBEHHOCTh B BHUJE YIUIATHI IMPOIICHTOB
HACTYIIAeT B ClIy4yae MPOCPOUYKH OIUIATHI IEPEAAHHOTO TOBApA.

[TockonbKy ¢akT mocTaBKu 3ieKTpodHeprur HU K 10, HU K 25 yuciy He
nojiexkan ¢Gukcauuu W He ObUl 3adUKCHPOBAH U OO0S3aHHOCTH CETEBOMU
KOMIIAaHWHM  OIUIATUTh  NPEABAPUTENBHBIM  IUIATEX, HCYUCICHHBIA  OT
OpPUEHTHUPOBOYHOTO 00bEMA MOCTABISEMOM JIEKTPOIHEPTUHU 3a TEKYILIUNA MECSII,
HE KOpPpECHOHAMpPOBaia 00sS3aHHOCTU COBITOBOM KOMIAHUU MOCTABUTh K ITOU
JaTe€  ONPEACIICHHOE  KOJMYECTBO  DJIEKTPOAHEPIUH, HECBOEBPEMEHHOE
OCYULIECTBJICHUE NEPBOrO W BTOPOrO IUIATEKEW HE SIBISIETCS JOCTATOYHBIM
OCHOBAHHMEM JJIi TPUBJICUYECHHS] CETEBOM KOMIAHUU K OTBETCTBEHHOCTU B
coorBeTrcTBUM CcO CT. 395 I'K P® 3a mpocpouky oOIuiaTtel NOCTaBICHHOU

AIIEKTPOIHEPTUH.
Onpeodenenue Ne 305-2C16-8210

8. Yunpasasiomas KOMIIAHMSA 00s13aHa BO3MECTHUThH
pecypcocHadkameid OpraHu3alvu MOTEePH TEIJIOBOW JHEPruM B CeTAX
TOJIBKO B TEX Cay4vasaX, KOrja YKasaHHbI€ CE€TH OTHOCATCHA K oﬁmeMy
HMYIIECTBY MHOTOKBAPTUPHOTO J0Ma.

3aCTpOUIINK, OCYIIECTBISABIINA CTPOUTEIBCTBO MHOTOKBAPTHUPHOIO
JIOMa, CIIPOEKTUPOBAT M MOCTPOUIJ YHACTOK TEIUIOBOW CETHU OT BHEIIHEW CTEHBI
JoMa J0 TEIUIOBOM Kamephbl, HaXOAMBIIEHCS B CETAX PECYpPCOCHAOXKAIOIICH
opranuzauuu. Ilocne  co3maHus  TEJIONPOBOJA  PecypcocHabKaroIast
OpraHu3anus W 3aCTPOUIIMK TMOANMUCATM aKT OO0 YCTaHOBJICHHH TPaHUIL
OaTaHCOBOM  MPHHAIJIC)KHOCTH TEIUIOBBIX CETEH MW AKCIUTyaTallHOHHOU
OTBETCTBEHHOCTH, YCTAaHOBMB pa3rpaHUueHUE ceTeil 1o  (uiaHLeBOMY
COEIVMHEHUIO TEIJIOBOM KaMEPBI.

[lepen cnaudeii foma B 3KCIUTyaTalMIO pecypcocHabkaromas opraHu3arus
W YOPABJISIONIAS KOMIIAHWSI MHOTOKBAPTUPHBIM  JOMOM  (MCHOJIHUTEIb
KOMMYHAJIbHBIX YCJIYT) MOAMMCAINA aKT 00 yCTaHOBJICHMM TpaHUIl 0aJaHCOBOM
NPUHAAJICAKHOCTH, AHAJIOTUYHBIA IO COAEPXKAHUIO aKTy, MOANUCAHHOMY
3aCTPOUIIUKOM.
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PecypcocnaOxaroiiasi opranuzanus o0paruiiack B apOUTpPaKHBIA CyJ C
MCKOM K YTIPABJISIFOIIECH KOMIIAHUM O B3bICKAHUM BO3MENIEHUS MOTEPh TEIIOBOM
SHEPI'UH B TEILIONPOBOJIE.

PemenveM cyna mepBOMl WHCTAHIIMH, OCTABJICHHBIM 0€3 HW3MCHEHUS
MOCTAHOBJICHUSIMU CyJla aleJUIIIUOHHOW WHCTAHIIMU W apOUTPaXHOTO Cyjaa
OKpyTa, UCKOBbIE TpeOOBaHUS yAOBIETBOPEHBI. CyIbl COWIM YIPaBISIONIYIO
KOMIAaHUIO O0S3aHHOM OIUIATUTh MOTEPU TEIJIOBOM PHEPrUM B TEILIOMPOBOJE,
MIOCKOJIBKY OH CO3/aBajiCsl JJISI HYJ MHOTOKBapTUPHOTO JI0Ma, MEPENAH € B
HKCILTyaTaINIo, HE SBIISIICS OECXO3SMHBIM.

Cynebnas koserusi BepxoBHoro Cynma Poccuiickoii ®eneparuu
OTMEHWJIa Ha3BaHHbIE CyJeOHbIE aKThl M HalpaBuja JIeJJ0 Ha HOBOE
paccMOTpPEHHE B Cy/I IEPBOM MHCTAHIIWH T10 CIAEAYIOIIUM OCHOBAHHSIM.

OO0s13aHHOCTh 1O OIUIATE€ MOTEPh B TEIUIOBBIX CETSIX MPEIONpeaeisieTcs
MPUHAIICKHOCTBIO 3TUX ceter (ct. 539, 544 T'K P®, n. 5 cr. 15, m. 2 cr. 19
®epnepanbHoro 3akoHa ot 27 utonsg 2010 r. No 190-03 «O TemiocHa0KeHU
(mamee — 3akOH O TEMJIOCHAOXKEHUN), n. 2 IlpaBun opraHu3anuu
TersiocHaOxkenus: B Poccuiickoil denepanuu, yTBEp>KIECHHBIX TOCTAHOBICHHEM
[IpaBurenscTBa Poccuiickoii @enepannn ot 8 aBrycrta 2012 r. Ne 808).

ITo cmbicy wu. 6.2, 7.1 ct. 155, uu. 1, 2, 2.3, 9 ct. 161, yu. 1-3 cr. 162
KK PO, nn. 40, 63, 64 IlpaBun mpenocTaBieHUs] KOMMYHAIbHBIX YCIIYT
COOCTBEHHHKAM M TIOJIb30BATENISIM MMOMEIIEHUH B MHOTOKBAapTUPHBIX JOMaxX U
JKUJIBIX JIOMOB, YTBEPXKIAEHHBIX noctaHoBieHueM IIpaButenscTBa Poccuiickoit
@epnepanuu ot 6 mas 2011 r. Ne 354, npaBomouuns yrnpaBisironield KOMIaHUU
(MCTIOTHUTENS YCIIYT 0 IOTOBOPY YIIPABJIEHUS) B OTHOIICHUH TEIUIOBBIX CeTen
KaK COCTaBHOM dYacTM OOIIEro MMYIIECTBA MHOTOKBAPTUPHOTO JOMa
MIPOU3BOIHBI OT MPaB COOCTBEHHUKOB MOMEIIEHUN B ATOM JIOME (3aKa3UMKOB 110
TOMY € JIOTOBOPY). YTpaBJisitoillasi KOMIaHUsI HE BIpPaBE MO COOCTBEHHOMY
YCMOTPEHHUIO YCTaHABIMBATH COCTAB 00ILEJOMOBOIO UMYIIECTBA.

Touka DOCTaBKM TEIUVIOBOM DJHEPrMM B MHOTOKBAPTHPHBIA JOM IIO
oOlieMy MpaBUIy AOJKHA HAXOJUTHCS HA BHEIIHEW CTEHE MHOTOKBAPTHUPHOIO
JIOMa B MECT€ COCIMHEHUSI BHYTPUIOMOBOM CUCTEMBI OTOIUICHUSI C BHEUTHUMHU
TEIUIOBBIMU ~ ceTsiMU. MHOE€  BO3MOXHO TIpU  TMOATBEPXKIACHUU  IpaB
COOCTBEHHUKOB TMOMEIICHUH B MHOTOKBApTUPHOM JOME Ha TEIUJIOBBIE CETH,
HaxOoJSIIMECs 3a MpelieslaMi BHEIIHEW CTEHbl ATOTO JoMa. BeIHECEHHE TOYKH
MOCTaBKHM 3a TIPENelibl BHEIIHEW CTEHBbI 0€3 BOJEU3BSIBICHHUS COOCTBEHHHKOB
O3HAYaeT HE3aKOHHOE BO3JIOKEHHE OpEMEHM COJIepKaHUsl UMYIIECTBA Ha JIHII,
KOTOPBIM 3TO UMYILIECTBO HE MPUHAIICHKUT.

[Ipu uccrnenqoBaHuM aKTOB pa3rpaHUdeHUs] 0ATaHCOBOM MPUHAIC)KHOCTH
CylaM  CIIEIOBAJI0O  YCTaHOBUTb, HUMEIOTCA  JU  IPEAYCMOTPEHHbIC
3akoHOHaTenbCTBOM Poccuiickonn dDenepaniii OCHOBAHUA ISl YCTAHOBJICHUS
IpaHUIbl  0aJaHCOBOW MPUHAIJIEKHOCTH TO CETAM TEeIJIOCHAOKEHUs 3a
npejeaMyd BHEIIHEW IpaHUIbl CTEHbI MHOTOKBAPTUPHOTO JI0Ma, B TOM YHCIIC
UMEJIOCh JIM MpEeAYyCMOTpeHHoe noAn. «a» m. 1 IlpaBun coxepxkanusi oOiero
UMYIIECTBA B MHOTOKBAPTUPHOM JIOME€, YTBEPKIACHHBIX IOCTAHOBJIECHUEM
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[TIpaButennbctBa Poccuiickoir ®epepauun ot 13 aBrycra 2006 1. Ne 491,
BOJICU3BSBICHHE  yMPAaBOMOYEHHBIX  COOCTBEHHHMKOB  TIOMEIICHWA B
MHOTOKBapTHPHOM JOME Ha OIPEAEICHHE COCTaBa OOIIEro MMYILECTBa
MHOTOKBapTHUPHOTO JIOMa, U MOXKET JIM CIOPHBIM YUACTOK TEIJIOBBIX CETEH OBIThH
OTHECEH K WHBIM OOBEKTaM, MpEIHA3HAYCHHBIM JjIsi OOCTY>KMBAHUS OJHOTO
MHOTOKBapTHUPHOIO JIOMA B COOTBETCTBUHU C MOJIII. <OK» I1. 2 YKa3aHHBIX MMPaBUIIL.
Cynamu He yCTaHaBIMBAIUCH OOCTOSATENBCTBA, CBSA3aHHBIE C Meperayeit
CIIOPHOTO TEIUIONPOBOJA 3aCTPONIIMKOM COOCTBEHHUKAM. Bompeku BbIBOJAM
CYJIOB Tiepe/laya 3acTPOUIIMKOM TEIUIONPOBO/Ia YNPABISAIONIEH KOMIIAHUHM HE
JTa€T OCHOBAaHUM TMoJjaratb, 4YTO €ro COOCTBEHHUKOM CTajlid >KUJIBIIBI

MHOTOKBapTHPHOT'O JIOMa.
Onpeodenenue Ne 308-2C16-7310

9. Eciam WHOe He YCTAaHOBJIEHO 3aKOHOM WJIH [0roBOPOM,
NpexycCMOTPEeHHAsi IOTOBOPOM apeH/Abl 31aHusl (COOpPY:KeHHs, MOMeIleHus1)
apeHJHAasl IUIaTAa BKJIKYAeT IUIATY 32 M0Jb30BAHHE 3eMeJIbHbIM Y4aCTKOM,
HA KOTOPOM PACIOJIOKEHA HEIBUKMMOCTD, MIepeJaHHAS B apeH/y.

YHoaHOMOYEHHBIM oOpraH (jajiee — apeHaojaTeib, YIpaBICHUE) U
yupexaeHue (apeHaaTop) 3aKIIOUUIN JOTOBOP apeH/Ibl 3/IaHUs, HAXOIAIIEroCs
B MYHUIIMNAIBHONW cOOCTBEHHOCTH. (COINIACHO YCJIOBHSIM JOTOBOpa pa3Mmep
apeH/IHOM  IJIaThl ~ OMpENENsieTcsi B COOTBETCTBMU  C  pEIICHUEM
MPEICTaBUTEIIBHOIO OpraHa MECTHOIO0 CaMoOyIpaBieHHsT 00 yTBEpKICHHUU
METOJMKM pacuera IUIaThl 3a apeHay MMYIIECTBa, HaXOJAIIErocs B
MYHHUIUIAILHONH COOCTBEHHOCTH (asiee — MeToauka).

VYrnpasienne o0paTuioch B apOUTPaKHBIA CyJ ¢ MUCKOM O B3BICKAHHUH C
YUpEXKIIEHUS HEOCHOBATEIBHOTO OOOTAIICHMs, COCTABIIAIONIETO IUIATy 3a
MOJIb30BaHNE 3E€MEIbHBIM YYacTKOM, Ha KOTOPOM pACIIONIOKEHO YKa3aHHOE
3JIaHUE.

PemenveM cyna TiepBOMl WHCTAaHIIMM B YIOBJICTBOPCHHH WCKOBOTO
TpeOoBaHus oTkazaHo. Cya HMCXOIWJI W3 TOTO, YTO YCJIOBUSMHU JOTOBOpa HE
MIPETYCMOTPEHO BHECEHHE apeHO0JAaTeII0 HWHBIX, KPOME AapeHIHOMW IUIATHI,
IIaTeXe 3a TOJb30BaHHE MMYIIECTBOM W HE YKa3aHO, 4YTO IUlaTy 3a
MOJIb30BAHUE 3E€MEJIbHBIM YYaCTKOM CJIEYET BHOCHUTH OTICIBHO OT apeHIIHOMN
I1aThl 3a MOJIb30BAaHUE 37aHUEM. TakuM 00pa30M, YCTaHOBJIEHHAs JIOTOBOPOM
apeHJIHas IJ1aTa BKJIIOYAET B ceOsl IUIaTy 3a MOJIb30BAaHUE 3€MEJIbHBIM Y4aCcTKOM,
Ha KOTOPOM PACIIOJIO0KEHO apeHIyeMOe 31aHHeE.

[TocTanoBneHreM cyaa aneIsIMOHHOW WHCTAHIIUU, OCTABJICHHBIM 0€3
W3MCHEHHUSI TIOCTAHOBJICHHEM apOUTPaXHOTO CyAa OKpyra, peuieHue cyaa
NEPBOM MHCTAHIIMA OTMEHEHO, MCKOBOE TpeOoBaHHWE YAOBIEeTBOpPeHO. Cymbl
MPUIILIA K BBIBOIY, YTO (hopMyJia pacueTa apeHIHOH IJIaThl, IPEIYCMOTPECHHAS
MeTonukoi, He BKIIOYAET IIATy 3a IIOJb30BAHHE 3EMENIBHBIM YYacTKOM,
CJIEJIOBATENLHO, APEHIATOP 0053aH OIUIATUTh €0 OTAETIHHO.
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Cynebnas koserusi BepxoBHoro Cyma Poccuiickoii ®Deneparuu
OTMEHWJIa TIOCTAHOBIICHUSI CyJa aneJUISIMOHHOW WHCTAHIIUA U apOUTPaKHOTO
Cyla OKpyra M OCTaBWJa B CHJIE DPEUICHUWE CyAa NEPBOM HHCTAHLMMU II0
CJIEAYIOIIMM OCHOBAHHUSIM.

I[Io cmbicnmy mm. 1, 2 cr. 652 T'K P®, apenmarop 3maHus MOXKET
MOJIb30BAaThCS 3E€MEJIbHBIM YYacCTKOM, 3aHSIThIM apeHJlyeMbIM 3JaHueM, 0e3
COOTBETCTBYIOILIETO JOrOBOpPa B CWIY 3aKOHAa B TEYEHUE CPOKa apeHAbI
HEJIBH>)KMMOCTH; BOMPOCHI apEHIHOM IUIATHI 3a MOJb30BaHUE B JTAHHOM CITy4dae
pEIIAaoTCs C YYETOM MOJokKeHU 1. 2 ¢T. 654 'K PO.

Hcxons u3 OykBanpHOro ToJikoBaHus 1. 2 cT. 654 'K P® mno obmemy
MpaBWIy IJIaTa 3a MOJIb30BAHHE 3E€MEJBHBIM YYAaCTKOM BKIIFOUEHA B pa3Mep
apeHIHOM TUIaThI 3a TI0JIb30BAHKUE 3JaHUEM.

Takum oOpa3oM, B OTCYTCTBUE B JOTOBOPE apEH/IbI 3/1aHUs (COOPYKEHUS,
MOMEIICHHs) YCIOBUS 00 OOS3aHHOCTH apeHJaTopa BHOCUTH IUIaTy 3a
IIOJIb30BAHUE 3EMEIIBHBIM YYaCTKOM OTIEIBHO OT COIVIaCOBAHHOW CTOPOHAMH
apeHJIHOW IIaThl, UHOTO JOTOBOpA, MPEAYCMATPUBAIOIIETO BHECEHUE MJIATHI 3a
MOJIb30BAHUE 3EMEJIBHBIM YYaCTKOM, a TaKKe NpPsSMOM HOPMBI 3aKOHA,
oOsI3bIBAIONIEH apeHjaTopa 37aHus (CTPOEHHUS, TOMEIICHUs) OIUIauMBaTh
MOJb30BAHUE 3E€MEJIBHBIM YYaCTKOM, Ha KOTOPOM pACHOJIOKEHbI HA3BAaHHBIC
OOBEKThl HEIBUKUMOCTA U KOTOPBIA HEOOXOIUM JUIsi MX UCIOJIb30BaHUS,
OTJICJIbHO OT BHECEHUSI apEHIHOM TUIATHI 3a MOJIb30BaHUE 37]aHUEM (CTPOCHUEM,
MOMEIICHHEM ), COTJIACOBaHHAsA CTOPOHAMHU JIOTOBOPA apeH IHAs IJ1aTa BKIIIOYAET
aTy Kak 3a TOJIb30BaHUE OOBEKTOM HEJIBHKMMOCTH, TaK W 3€MEJIbHBIM
YYaCTKOM IOJT HUM.

Tot axt, 4T0 MO yCIOBUAM JAOrOBOpa apeHAbl pa3Mep apeHIHOM TUIaThl
3a 3JaHHE ONpPENENseTCS Ha OCHOBAaHUM METOJUKH, ITPEAyCMATPUBAIOLIECH
dbopmysly pacuera TUIaThl, B KOTOPOM MPsIMO HE OTpPaKeH (BBIACIICH)
KO3 PUIIMEHT TMIaThl 3a 3€MJII0, HE CBUICTENBCTBYET O COIJIACOBAHUU
CTOPOHAMH HECEHUSI ApEHIATOPOM JOTMOJHUTEIHHON 003aHHOCTH 110 BHECEHUIO
IJIaThl 32 TOJB30BAHUE 3EMEJIBHBIM YYaCTKOM, U O HAIMYUHU y apEHII0JATEelIs
npaBa TpeOOBaTh OT APEHJATOpPA TAKOM IUIATHI.

ITockosIbKYy TIpM TOJKOBaHUM YCJIOBUW JOroBOpa IO MpaBwiaMm cT. 431
['KP® ycraHOBiI€HO, 4YTO B JOrOBOPE ApPEHIBl 3[aHHUS OTCYTCTBYET
BOJICU3bSBJICHUE CTOPOH II0 BOMNPOCY YCTAHOBJIEHUS OTACIBHOM apeHIHOU
IJaThl 3a [OJb30BAHUE 3E€MEIbHBIM YYAaCTKOM, W B HACTOSIIEM Ciy4ae
HOPMAaTUBHO HE MPEIyCMOTPEHO B3UMAHHUE IUIATHI 3a MOJb30BAHUE 3€MEJIbHBIM
y4acTKOM, Ha KOTOPOM DPACTOJIOKEH MepeaHHbIM B apeHIy OOBEKT, SBIISIOTCS
MPaBUWJIbHBIMU BBIBOJIbI CyZa MEPBOM MHCTAHIIMM O TOM, YTO B CHIIy M. 2 cT. 654
I'K P® BHeceHHast yUpeKAEHUEM I10 JOTOBOPY apeH/bl IJIaTa 3a MOJIb30BAHUE
3IaHMEM BKJIIOYAET IUIATY 3a MOJIb30BAaHUE 3€MEIbHBIM YYaCTKOM, Ha KOTOPOM
pacIoNoKEHO 3JaHUE, MTOATOMY HE MMEETCS OCHOBAHUW Uil yAOBJIETBOPEHUS
TpeOOBAaHUM YIIPABJIICHUS O B3BICKAHUU C OTBETYMKA HEOCHOBATEJIHHOTO
oOoraieHus.

Onpeoenenue Ne 309-2C16-8192
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10. ITpeoOpa3oBaHue rocyIapCTBEHHOI0 YHUTAPHOIO NMPeANPUSTHS B
ABTOHOMHOE Y4YpesKIeHHe He SIBJIAETCH OCHOBAHMEM /IS NpeKpalleHUus
JOTOBOPAa  apeH[bl  3eMEJbHOI0  y4YacTKa, 3aKJII0YEHHOr0 3THUM
IOPUIMYECKUM JIMIOM B Ka4eCcTBe apeHIaTopa, 32 UCKJIYEeHHEeM CJIy4Yaes,
KOI1a pelleHrneM YNOJHOMOYEHHOr0 OpraHa emy OyAeT NpPedOoCTABJIEHO
NMPaBO0 MNOCTOAHHOTO (0eCCPOYHOr0) TMOJIb30BAHUAA JTHUM 3€MeJIbHBIM
YYACTKOM.

B 2007 romy MexiIy yNOJHOMOYEHHBIM OpPraHOM MECTHOTO
camoyIripaBlieHus1 (apeHioaTelb; Jgajiee — agMUHUCTpalus) u QenepaibHbIM
rOCyapCTBEHHBIM YHHUTAPHBIM MpEANnpUsaTHEM (apeHaaTop) ObUT 3aKIIOYeH
JIOTOBOP apeH/IbI.

B 2014 rony ¢denepanbHOe TOCYIapCTBEHHOE YHUTAPHOE MPEANIPUITHE
ObLIO0 PeoOpa30BaHO B AaBTOHOMHOE YUpEeXKACHUE (J1aiee — yupeKIeHHeE).

AnMuHucTpanuss oOparwiack B apOUTPaXKHbBII Cyld C HCKOM K
YUPEXKACHUIO O B3bICKAHUH 33/10JDKEHHOCTH 0 apeHIHOM TuIaTe.

PemenneM cyna mnepBOil MHCTAaHUMH, OCTAaBJICHHBIM 0€3 W3MEHEHUS
MIOCTAHOBJICHUSIMHM Cy/a aleUBSIIUOHHON WHCTaHIMU U apOUTPaXHOro cynaa
OKpyra, UCKOBBbIE TPEOOBAaHMS YJOBJIETBOPEHbI YacTUYHO. CyJbl UCXOIWIIN U3
TOTO, YTO apeHAaTop HM3MEHWJI CBOKO OPTraHHM3aLMOHHO-TIPABOBYIO (opMy U
B 2014 romy cranm yuypexIeHUEM, CIEHOBAaTEIbHO, B COOTBETCTBUU CO
cr. 39° 3emenbHoro Kogexca Poccniickoit denepammn (qanee — 3K PD) nomken
o0nasaTh 3€MENbHBIM YYaCTKOM HCKIIIOUUTENIbHO Ha IMpaBe IOCTOSHHOTO
(OeccpouyHoro) moab3oBaHus. TakuMm 00pa3oM, y YUpPEXKACHHUS OTCYTCTBYET
00513aHHOCTh BHOCHUTb apEHJHYIO IUIaTy IO paHee 3aKIIOUEHHOMY JIOTOBODY,
MOCKOJIbKY OHO 00513aHO TJIATUTh 3€MEJIbHBIN HAJIOT.

Cyneonas koserus BepxoBnoro Cyna Poccuiickoit ®enepanuun
OTMEHWJIa Ha3BaHHbIE CyJeOHble aKThl M HalpaBuja JIeJO Ha HOBOE
pPacCMOTpEHHUE B Cy/ MEPBOM MHCTAHIIMU IO CIAEAYIOIIMM OCHOBAHUSAM.

ITo cmbicty . 1 cr. 65 3K P®, n. 1 cr. 388 Hanorosoro koznekca
Poccniickont ®@enepannu u n. 1 cr. 131 I'K PO, nnarensmmkoM 3eMeIbHOTO
Hajora sIBJISIeTCS JIMILO, KOTopoe B EMMHOM rocy1apcTBEHHOM peecTpe MpaB Ha
HEJBUKUMOE MMYUIECTBO M CAEJIOK C HUM YKa3aHO Kak 00JiaJaroliee mpaBoM
COOCTBEHHOCTH, MPABOM IOCTOSIHHOTO (0O€cCpOYHOro) MOJIb30BaHUS JHO0
MPaBOM T[OXKW3HEHHOI'O HACJIEAyeMOro BJIAJACHUS HAa COOTBETCTBYIOIIUIA
3€MEJIbHBIN YYaCTOK.

B coorsercreun ¢ 1. 1 cr. 39° 3K PO MPENOCTABJIECHUE 3EMEITBHOTO
y4acTKa, HaxXOASIIErocss B  TOCYJApCTBEHHOW WM  MYHULUNAIBHOU
COOCTBEHHOCTH, B MOCTOSIHHOE (OECCPOUHOE) MOJIb30BAHUE OCYIIECTBIISIETCS Ha
OCHOBAHMM  PEIIEHUs  YINOJIHOMOYEHHOr0 oOpraHa. B pemenun o
MPEOCTaBJICHUNA  3E€MEJIbHOINO  ydacTKa B MOCTOsSIHHOE  (0eccpodHoe)
M0JIb30BAHUE YKA3bIBACTCS KaJaCTPOBBIA HOMEP 3€MENIbHOTO Y4acTKa, a TaKXKe
MHBIE CBECHIS 0 3eMiIerionb3oBarene (1. 3 cr. 39° 3K PO).
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OnHako peleHHs YINOJHOMOYEHHOTO OpraHa o IPEeJOCTaBICHUU
YUPEXKIEHUIO 3E€MEIbHOTO0 ydacTKa Ha MpaBe MOCTOSHHOTO (0ecCpOvHOro)
IIOJIb30BAHUS  3€MEJIBHBIM ~ yYYaCTKOM Cyly TP PAacCMOTPEHUM  JIeJia
IIPEICTABIIEHO HE OBLIO.

B oTcyTrcTBHE TOCYJapCTBEHHOM pErucTpalid mpaBa IMOCTOSHHOTO
(OeccpovHOro) MOJIb30BAHUS 3€MEIBHBIM YYaCTKOM 32 YUPEXKIEHUEM,ITO MIPaBO
y MOCJIETHETO0 HE BO3HUKIIO, B CBS3M C YEM HE UMEJIOCh OCHOBAHUM CUHUTATh €TI0
MJIATEIBIIMKOM 3€MEJIbHOTO HAJIOTa.

Kpowme toro, B coorBercTBuM ¢ 1. 5 cT. 58 'K P® npu npeobpazoBanuu
IOPUMYECKOTO  JIMIla  OJHOM  OpraHu3allMOHHO-TIPaBOBOM  (OpMBI B
IOPUUYECKOE JIMIO JIPYyrodl OpraHu3alMoOHHO-TPaBOBOM (OpMBI TpaBa H
00513aHHOCTH PEOPTaHU30BAHHOTO HOPUIUYECKOTO JUIA B OTHOILIEHUU APYTHX
JUI] HE U3MEHSIOTCA, 32 MCKJIIOYEHHUEM TMpaB U OOS3aHHOCTEH B OTHOIICHUU
yupeauTeIen
(Y4aCTHMKOB), HM3MEHEHHE KOTOPBIX BBbI3BaHO peopranuzanuein. C yueroM
IPETYCMOTPEHHBIX B 3aKOHE IMOCJIEACTBHI NpeoOpa3oBaHUsl HOPHUIUYECKOrO
JUIA, YKa3aHHOE OOCTOATENbCTBO HENb3S MPU3HATh OCHOBAHUEM  JUIS
MpPEKpaIleHUs] JIOroBOopa apeHAbl M OTCYTCTBUS Y OTBETYMKA OOSI3aHHOCTH
yIUIAYMBAaTh APECHIHYIO IUIATY.

Onpeoenenue No 306-2C16-7779

1. IIpumenenue nonoxcenuii 3axonooamenvcmea
00 oxpamne npupoovl u NPUPOOONOJ1b306aAHUU

11. Otka3 YNOJHOMOYEHHOT0 OpPraHa B PerucTpald NpaBa
COOCTBEHHOCTH HA 3eMeJIbHBbIIi YYacTOK MPH OTCYTCTBHH J10KA3aTeJIbCTB
nepeBo/ia JIECHOI0 y4acTKa JIeCHOro (poHIa B MHYI0 KATeropuio siBjsieTcsi
npaBoMepHbIM. MaTepuajibl TAKCAIIMHU JIECOB He SIBJISTIOTCS J0CTATOYHBIM
OCHOBaHHUEM /ISl oNpeae/ieHUs] U M3MEeHEeHHUsI TPAHMII JIECHBIX YUYACTKOB.

PemenneM peructpupyromero opaHa oOmecTBy (MOKynaTento) ObuIo
OTKa3aHO B PETUCTpAlMM TMepexoja MpaBa COOCTBEHHOCTH Ha 3€MEJIbHbBIN
Y4aCTOK Ha OCHOBAaHMM JOTOBOpa KYIUIM-TIPOJIAXKH, 3aKJIOYEHHOIO C
UCIIOJIHUTENILHBIM OpPraHOM MECTHOTO caMoyIpaBieHUsi (IIpoJaBell; Jajnee —
Mapusi). HMcxons U3  Haxon4sIIerocs B apXUMBE IHMCbMa MHUHUCTEPCTBA
MPUPOOTNOIL30BaHUS W OKpYXaromeh cpenpl cyobekta Poccuiickoit
@epnepanuu ot 2010 roma perucTpUpyrOMUil OpraH MPUIIEN K BBIBOAY, YTO
YKa3aHHbBIN 3€MEJIbHbI Y4aCTOK OTHOCHUTCS K JIECHBIM y4acTKaM, 4TO B CUJTY CT.
71 Jlecnoro koaekca Poccuiickoit denepannn (nanee — JIK PO) uckirogaet ero
NPUOOPETEHUE B YACTHYIO COOCTBEHHOCT.

OO611ecTBO 00pAaTHIIOCh B apOUTPAXKHBIN CY/l C 3asBJICHUEM O MPU3HAHUU
pelIeHUs pETUCTPUPYIOLIET0 OpraHa He3aKOHHBIM.
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PemenueM cyna mnepBOl WHCTaHIMU, OCTaBJICHHBIM 0€3 HW3MEHEHUs
MOCTAHOBJICHUSIMU CyJla aneUISIIUOHHOM WHCTAHIIMU U apOUTPaXKHOro cyja
OKpyra, 3asBJICHHOE€ TpeOoBaHuEe yAOBIETBOpeHO. Cyabl UCXOAWIH U3
MaTepuaioB  TaKCallud  JIECOB, PACHOJIOKEHHBIX B  MYHUIUIAIBHOM
o0pa30BaHNU, YTBEPKIECHHBIX MOCTAHOBICHUEM MA3PHUH, W MPHUILIA K BBIBOIY,
YTO OTU MaTepuayibl CBUJETEIbLCTBYIOT O TMPOBEICHUM padoOT 1o
JECOYCTPOUCTBY, B pE3yJbTaTe€ KOTOPHIX OBUIM YTOYHEHBI TPAHUIIBI
JIECHAYECTBA U CIIOPHBIN 3€MEJIbHBIN YYACTOK B 3TU FPAHULBI HE BOIIE.

Cynebnas koserusi BepxoBHoro Cyma Poccuiickoii ®eneparuu
OTMEHWJIa Ha3BaHHbIE Cy/neOHble aKThl W HalpaBWja JIeI0 Ha HOBOE
PacCMOTPEHHUE M0 CIAEAYIOUIUM OCHOBAHUSIM.

Ucxons u3 nonoxenuii ct. 71 JIK PO u 1. 8 c1. 28 denepaibHOTO 3aKOHA
or 21 nexabpst 2001 r. Ne 178-®3 «O npuBaTH3alMud TOCYAAPCTBEHHOTO U
MYHHUITUTIATHFHOTO UMYIIECTBa» (fanee — 3aKOH O MPUBATU3AINN) OTUYKICHUIO
HE TO/JIeKAT 3eMeJIbHbIE YYaCTKH B COCTaBE 3€MeJib JIECHOro (hoHa, oOIero
MOJIb30BaHUsI, B TOM YHUCJIE JIECOMAPKHU.

I'panuipl  JIECHUYECTB M JIECHBIX YYaCTKOB ONPEACNSIOTCS MpH
JIECOYCTPOMCTBE, KOTOPOE B COOTBETCTBUM C TonoxeHusmu crt. 68 JIK PO
Hapsily ¢ IPyrUMHU padoTamMu BKJIIOYAET B c€Osl B TOM YHCJIE MPOCKTUPOBAHUE
JIECHUYECTB, JIECOMAPKOB, JIECHBIX YYaCTKOB U TaKCAIIUIO JIECOB.

B cuny cr. 69° JIK PO u 4. VI JlecOycTpoHTeIbHON HHCTPYKIIHH,
YTBEPXKIACHHONW TpuKazoM @PeaepaibHOr0 areHTCTBAa JIECHOTO XO35KCTBa
ot 12 nexabpst 2011 r. Ne 516 (manee — JlecoycTpoutenbHas HHCTPYKITHS), IO
Takcalleil JIeCOB MOHUMAIOTCS paOOThl MO BBISBICHUIO, YYETY M OIICHKE
KOJIMYECTBEHHBIX M KAYECTBEHHBIX XapaKTEPUCTUK JECHBIX pecypcoB. llpu
TaKcallud JIECOB, MPOBOJIMMON B IpPaHUIAX JIECHBIX YYaCTKOB, JIECCHUYECTB U
JIECOMIApKOB, OCYIIECTBIISCTCS YCTAHOBJIEHHWE TPAHUI] JIECOTAKCAIIMOHHBIX
BBIJICJIOB, OMpEIeSICHHE MPEeo0Iaa0NINX U COMYTCTBYIOIINX APEBECHBIX MOPOI,
JMaMeTpa, BBICOTBI M O00BEMa JIPEBECHUHBI, JIECOPACTUTEIHHBIX YCJIOBUH,
COCTOSIHUSI €CTECTBEHHOI'O BO30OHOBJICHHS JPEBECHBIX IMOPOJ M MOJJIecKa, a
TaKXKe APYruX XapaKTEePUCTUK JIECHBIX PECYPCOB.

Takum oOpa3om, Npu MPOBEICHUN TaKCAI[UU HE OMPEACIISIIOTCS] TPAHULIbI
JIECHUYECTB JTUOO JIECHBIX YY4aCTKOB, MaTepHaibl TAKCAIIMH JIECOB OCHOBAHUSMHU
JUISL OIIPENICIICHHS] M U3BMEHEHHUS COOTBETCTBYIOIUX TPAHUI] HE SIBJISTFOTCS.

OnpeneneHue  MECTOMNOJIOKEHHUS, TPaHUIl, IUIOMAAM U HMHBIX
XapaKTepUCTHUK JIECHUYECTB U OTJEIbHBIX JIECHBIX YYaCTKOB B COOTBETCTBUHU C
nonoxermsiMu cr. 68', 69 JIK P® (B peqakiuu, MPUMEHSEMOHl K CIOPHBIM
otHomenusiM), yd. Il u I JlecoycTpouTenbHON MHCTPYKIIMK MPOBOJUTCS MPH
MPOBEJECHUN TAaKUX BUJIOB JIECOYCTPOICTBA, KaK MPOEKTUPOBAHUE JICCHUYECTB U
JIECOTIApPKOB, JIECHBIX YYaCTKOB.

Bmecte ¢ tem B Matepuanax Jena OTCYTCTBYIOT JO0Ka3aTeIbCTBa
MPOBEJCHUSI TaKUX padOT, MOCTAHOBJICHUEM MOIPUM YTBEPXKICHBI TOJIBKO
MaTepuasbl TaKCaluu.
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Kpome Toro, crnopHslii 3€MENbHBIA YYaCTOK HAaXOAUTCA B TpPaHMIAX
JIECHUYECTBA, YCTAHOBJIEHHBIX MpHKazoM @DeneparbHOr0 areHTCTBAa JIECHOTO
XO034MCTBA.

CornacHo undopmarmu 2014 roga, comepxaiieiics B rocyAapCTBEHHOM
JIECHOM peecTpe, KOTOpbli B cooTrBeTcTBMM ¢ 4yd. 1, 2 cr. 91 JIK POD
NPEACTABIIET COOOM CUCTEMATU3UPOBAHHBIM CBOJA  JTOKYMEHTHPOBAHHOM
uHbpopMaluu 0 Jecax, 00 UX HCIOJb30BAHMM, OXpaHe, 3allluTe,
BOCIIPOM3BOJICTBE, O JIECHUYECTBAX U O JIECONApKaX, TaHHBIM YYaCTOK SIBJISIICA
JIECHBIM.

Benenue rocynapCTBEHHOTO JIECHOTO PEECTpa, BHECEHHE B  HETO
M3MEHEHHUI OCYIIECTBISIFOTCS OpraHaMu TOCYyJapCTBEHHOM BJIACTH, OpraHaMH
MECTHOTO CAMOYIIPABICHUS B NPEAEIaX UX IOJHOMOYMI, OINPENECICHHBIX B
COOTBETCTBHH CO CT. §1-84 JIK PD.

Cornacuo 4. 2, m. 2 4. 3, u. 5 cr. 23 JIK P® KOIMYECTBO JIECHUYECTB,
JIECOMAPKOB U UX IPAHMIIBI YCTAHABIIMBAKOTCS YIOJIHOMOYEHHBIM (peAepaibHbIM
OpraHoM HCNOJHUTENbHOU BiacTh. llomoxenmsamu cr. 84 JIK PO oprassl
MECTHOTO CaMOYIIPaBJIEHUS TAKUMH MOJTHOMOYHUSMU HE HAJEJICHBI.

OpHako corjacHO [aHHBIM, NPEIOCTaBICHHBIM M3 JIECHOIO peecTpa
B 2015 romy, criopHblii OOBEKT YK€ HE OTHOCWICS K KAaTerOpUHU JIECHBIX
YYaCTKOB.

Mexny TeM Bompoc 00 0OCTOSATENbCTBAX, MOCIYKMBIIMX OCHOBaHHEM
JUISI WCKIIFOYEHMSI CBEIECHHH O CHOPHOM  3€MEIBHOM  y4YacTKE U3
roCyJIapCTBEHHOI'O JIECHOT'O peecTpa, cyaaMu He uccienosaincs. Ilpu stom 0e3
YCTaHOBJIEHUSI JAaHHBIX OOCTOSTENBCTB HENb3S MPU3HATH JOKA3aHHBIM (haKT
yTPaThl CHOPHBIM 3€MEJIBHBIM YYaCTKOM CTaTyca JIECHOTO.

Onpeoenenue Ne 306-K1'16-7898

IV. Ilpakmuxa npumenenusa 3akonooamenvcmea
0 Hanozax u coopax

12. Ilpu BbINYCKe MATEPHAJIBHBIX IEHHOCTEH M3 roCyJapCTBEHHOIO
pe3epBa M OJHOBPEMEHHOH IOCTAaBKe B HEr0 PABHOI0 KOJHYeCTBA
AHAJIOTMYHBIX TOBAPOB PACX0Jbl OTBETCTBEHHOI0 XPAaHMTeJs MO yIulaTe
HAJIOTa Ha [J00aBJIECHHYK) CTOMMOCTb BO3MEIIAKTCH 4Yepe3 MeXaHHU3M
HAJIOTOBBIX BBIYETOB, 2 HEe MyTeM B3bICKAHUS COOTBETCTBYIOLIUX CYMM C
roCcyJapcTBEHHOI0 3aKA34HKA.

B cootBerctBum ¢ depepaibHbIM 3aK0HOM OT 29 nekadps 1994 1. Ne 79-D3
«O TOCYIapCTBEHHOM MaTepuajbHOM pe3epBe» (majee — 3akoH O
MaTepHabHOM pe3epBe) MeXAy yrpaicHueM DenepalbHOIO areHTCTBa IO
rOoCyJIlapCTBEHHBIM pe3epBaM (fanee — YTIpaBlieHHE) U OOIIECTBOM 3aKIIFOYEH
rOCyapCTBEHHBIA KOHTPAKT MO OTBETCTBEHHOMY XPaHECHUIO MaTepHUaIbHBIX
IIEHHOCTEH rOCy1apCTBEHHOTO MOOMIM3AIIMIOHHOTO PE3ePBa.
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B cooTtBercTBUM ¢ TPUHATBIMH Ha ce0si 00s3aTENbCTBAMU OOILECTBO
IIPOU3BEJIO0 OCBEKEHUE 3€PHA MYTEM BBIIIYCKA M 3aKJIAJKH B rOCYAapCTBEHHBIM
MOOMJIM3aIIMOHHBIN pe3epB aHAIOTUYHOTO KOJIHMYECTBA MPOAYKIIHH.

OO011ecTBO MPOM3BENIO MCUHCIECHUE HAlora Ha JOOABJICHHYIO CTOMMOCTD
(manee — HIAC) c¢ omepauuu 10 3akjajke (peanu3alnuu) 3€pHa B
rOCYJapCTBEHHBI MaTepHaIbHBIA PE3EPB, OJHOBPEMEHHO 3asBHB K BBIUETY
HJAC B aHanorm4yHoi cymMMme MO OINepaluusM BBITyCKa (3aKylKH) 3€pHa U3
roCcyJJapCTBEHHOTO MaTE€pUaJIbHOIO PE3EPBa.

I[Io pe3ynpraram KamepalbHBIX HAJIOTOBBIX MPOBEPOK HAJIOTOBBIX
JeKyiapaiuii  o0IecTBa HaJOrOBBIM OpPraHOM TOJITBEpXAEHA OOA3aHHOCTD
obmectBa ymiatutb HJIC ¢ onepanuii mo 3akiiajke 3epHa U OTKa3aHO B MpaBe
Ha Bbiuer H/IC c¢ omepauuii mo BBINYCKY BBUIY OTCYTCTBHUS (haKTHUECKOU
yIuiaThl OOHIECTBOM B OromkeT coorBercTByromux cymm HJIC B kadectBe
HAJIOTOBOT'O areHra.

OO6mecTBO 00paTUIIOCH B apOUTPAXKHBINA CyJl C UICKOM K YTIPaBJICHUIO O
B3BICKAaHUH 3aJI0J>KEHHOCTH B pa3mepe cymmbl HJIC.

OTtkaspiBasi B y/I0BJIETBOPEHUH MCKa, Cy]l IEPBOM MHCTAHIIUU UCXOIUI U3
TOTO, 4TO pacxo sl oduiectBa no ymiare HJIC B kauecTBe HajIoroBoro areHra
MO/JIEKAT KOMIIEHCALlUM YEPe3 MEXaHU3M HAJIOTOBBIX BBIUETOB, a IOJyYECHHE
JEHEXKHBIX CPEACTB OT YMpaBlICHUA BJIEYET BO3HUKHOBEHHUE HAa CTOPOHE
o0111ecTBa HEOCHOBATEIBHOI'O 00OTAIICHHUSL.

[locraHoBieHHEM CyJa aneuIIMOHHOM WHCTaHIMM, OCTaBJICHHBIM O€3
U3MEHEHHUsl IIOCTAHOBJIEHHEM apOUTPaXHOIO CyAa OKpyra, peueHue cyaa
NEepBOM HMHCTAaHLUMU OTMEHEHO, HCKOBOE TpeOOoBaHUE yAOBIETBOpeHO. Cyabl
COWIM NPAaBOMEPHBIM 3asIBICHHOE TpeOOBaHHE, MOCKOJIbKY HAJOTrOBBIN Oprat
oTKazall B mpenocTapieHuu obmectry Beraeta HJC.

Cynebnas koserusi BepxoBHoro Cyma Poccuiickoii ®enepanuu
OTMEHMJIa TTOCTAHOBJICHUS CyJa aneJUIIMUOHHOW MHCTAHUMU U apOUTPakKHOTO
Cylla OKpyra M OCTaBUJia B CWJIE€ pEIIeHHE cyda MEepBOM HWHCTAHUUU IO
CJIEIYIOLIUM OCHOBAHUSIM.

B coorBercTtBuM ¢ mosioxkeHusamu 1. 4 cr. 11 3akoHa 0 MarepuambHOM
pesepBe OTBETCTBEHHBIE XpaHUTENH, KOTOPBIM YCTaHOBJICHBI
MOOMIM3AIIMOHHBIE W JApPyTUe CIHelHalbHbIC 3aJaHusi, 00s3aHbl O00ECIEUUTH
pa3MelleHre, XpaHEHHEe, CBOEBPEMEHHOE OCBEXXEHHUE, 3aMEHY, a TAKXKE BBIITYCK
MaTepUaIbHBIX LIEHHOCTEH M3 TOCYIapCTBEHHOI'O pPE3€pBa CBOMMM CUJIAMHU H
CPEICTBAMH.

ConepkaHne M pa3BUTHE CUCTEMBI TOCYAApPCTBEHHOIO PE3EPBa, a TAKKE
pacxoipl, CBA3aHHbIE C IIOCTaBKAMM  MAaTEpHAIBHBIX LEHHOCTEH B
rOCYAapCTBEHHBIA pPE3EpB (3a HCKIIOYEHHEM IIOCTABOK B ILEJSAX OCBEKECHHS
rOCyJAapCTBEHHOTO  pe3epBa M 3aMEHbl  MaTepUalbHBIX  I[EHHOCTEH
rOCyAapCTBEHHOTO PE3€pPBa, OCYLIECTBISIEMBIX OTBETCTBEHHBIMH XPAaHUTEIISIMU
CaMOCTOATENbHO), 3aKJIAJIKOW MaTepHAbHBIX LEHHOCTEH B TOCYJapCTBEHHBIM
pe3eps, OTBETCTBEHHBIM XpaHEeHHEM MaTepHalbHbIX LEHHOCTEH
rOCyAapCTBEHHOTO pe3epBa, OOCIY>KMBAHUEM MaTepUaTbHBIX IEHHOCTEH
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rOCyAapCTBEHHOIO  pEe3€pBa, BBITYCKOM MAaTEPUAIBHBIX LIEHHOCTEH U3
roCyJapCTBEHHOIO pe3epBa M IEPEMEUICHUEM MaTepUaJbHbIX L EHHOCTEN
rOCyJapCTBEHHOIO  pE3€pBa, SBISIIOTCS  PACXOAHBIMH  00S3aTEbCTBAMMU
Poccuiickoit ®enepanuu. OcBexeHUE 3amacoB TOCYJIapCTBEHHOTO pPE3epBa,
HaxXOJAIIErocs Yy OTBETCTBEHHBIX XpaHUTENIEH, M 3aMEHa MaTepHUAbHBIX
LEHHOCTE TOCYJIapCTBEHHOI'O pPE3epBa OCYLIECTBISIOTCS OTBETCTBEHHBIMU
XpPAaHUTEIIMH ~ CaMOCTOSITENIbHO, ©0€3  NpPUBJICYEHUS  JOMOJIHUTEIbHBIX
Oro/KeTHBIX cpenctB (m. 1 cr. 8 w a63am Tperuit m. 2 cr. 13 3akoHa o
MaTepUaIbHOM PE3EPBE).

IIpn mocraBke M 3aKJIaJIKE OTBETCTBEHHBIM XPAHUTENIEM MaTE€pUAIbHBIX
LIEHHOCTEN B IOCYIapCTBEHHBIN pE3€pB MOCTABIIMK HAa OCHOBaHMHU II. 1 cT. 168
HK P® 06s13aH npeabsBUTh K OIUIaTE MOKYHATEN0 COOTBETCTBYIOUIYIO CyMMY
HAC, wucunmcauTe CcymMMy Ha3BaHHOTO HAJOra MCXOAA H3 CTOMMOCTH
peaM30BaHHBIX TOBAPOB U YIUIATUTH €€ B OIOPKET B MOPSIIKE, YCTAHOBICHHOM
cT. 174 HK PO.

B ciywae BbImycka MarepuaibHBIX LEHHOCTEH W3 TOCYJIapCTBEHHOIO
pesepBa o00sA3aHHOCTH MO wHcuuciaeHuto u yminate HJIC Bo3Hukaer y
IOJTy4yaTeIel Ha3BaHHBIX IEHHOCTEN.

N3 nonoxennit . 2 cr. 154 HK P® cnenyer, 4ro mpu coBepuieHUn
TOBapOOOMEHHBIX onepalrui, oonaraembeix HJC, kaxaas u3 CTOPOH CIAEIKU KaK
HAJIOTOIUIATEIBUINK YUYUTHIBAET COOTBETCTBYIOUIYIO ONEPALMIO MO PEATU3ALMH
PUHAICKAIIMX € TOBapOB MPH OIpPENEICHUH HAIOrOBOM 0a3bl, HCUUCISAET U
ymutaunBaet HJ{C.

IIpu BeIyCcKE MaTEpPUAIBHBIX LIEHHOCTEN U3 I'OCYJapCTBEHHOTO pe3epBa U
OJTHOBPEMEHHOM 3aKJIAJIKE B HErO0 PAaBHOI'O KOJIMYECTBA AHAJIOIMYHBIX TOBapOB
OTBETCTBEHHBIM XpaHUTENb O0053aH Kak HaJIOTOIUIATENbIIUK Y4YeCTh IMpH
onpeneneHun HajoroBol 6a3zpl mo HJIC onepamuu 1o mMocTaBke UM
MaTEepUAIIBHBIX LIEHHOCTEN B TOCYJAPCTBEHHBIN PE3EPB, a KaK HAJIOTOBBIN areHT
B OTHOLIEHUH OIEpaluil Mo BBITYCKY TOBAPOB U3 TOCYAApPCTBEHHOIO pe3epBa —
WCYHUCIIUTh U YIUIATUTh HAJIOT B COOTBETCTBUM C ab3alleM BTOPBHIM M. 3 cT. 161
HK PO.

[IpousBeneHHass CTOPOHAMM OIEpalusi OCBEXKEHUS MaTepUaIbHBIX
3aMacoB HE MPEANOJIaraeT NPUBJICUECHUE JOMOTHUTENBHBIX OIOPKETHBIX CPEJICTB
B KQ4€CTBE KOMIIEHCALIMM OTBETCTBEHHOMY XPaHUTEIIO 3aTpaT MPHU MIPOBEACHUU
JAHHOM omnepanyy BBUJAY PaBHOLIEHHOCTHM TOBAapOB, BBIIYCKAEMBIX U3
rOCyapCTBEHHOTO pE3€pBa U MOCTYMAKUIMX B PACHOPSIKEHHE OTBETCTBEHHOIO
XPAHUTEIIS.

[Ipu stom o6s3anHOCcTh TOo ymiare HJIC B Oromker Bo3naraercss Ha
HAJIOTOBBIX areHTOB BHE 3aBHUCHUMOCTH OT CHOCOOOB, C IMOMOILIBIO KOTOPBIX
NPOU3BOAMIIMCH pacyeThl mosydarens (MOKynaTens)) ¢ COOCTBEHHHUKOM
UMYIIECTBA, BKJIOYas JCHEKHBbIE WM HEJACHEKHBIE pPACUEThl, a CYMMBlI,
yruiadyeHHble B kadectBe HJIC B OromkeT HAJIOrOBbIMU areHTaMmM, MOJJIEkKAT
KOMIIEHCAllUU U3 OIOKEeTa yepe3 MEXaHW3M HAJIOTOBBIX BBIYETOB B MOPSJIKE,
ycTaHoBJIE€HHOM CT. 171-172 HK PO®.
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B cnydae, xorma mnpu COBEpIIEHWHM TOBapOOOMEHHBIX OIepauuidi He
IIPOU3BOIWIINCH BBIIIATHI IEHEKHBIX CPEACTB 3a OCTABIECHHYIO ITPOAYKIHIO, B
cBs3u ¢ ueM yaepxanue HJIC oka3anoch HEBO3MOKHBIM, Ha HAJIOTOBOM areHTe
JIeKUT O0SI3aHHOCTh, yCTaHOBJIEHHas nofmn. 2 1. 3 cr. 24 HK P®, ucuucnuthb
NO/JIEKAIIYI0 YIUIATE HAJOrOIUIATENbIIMKOM CYMMY Hajora U COOOUIUThH B
HAJIOTOBBIM OPraH O HEBO3MOXHOCTH YJEpXKaTb HAIOI U O CyMMe
3a10JDKEHHOCTU COOTBETCTBYIOIIETO HAJIOTOILIATEIIBIINKA.

Takum oOpazoMm, B ciydae yminatel HJIC u3 coOCTBEHHBIX CpEACTB
oOIIECTBO (HAJOTOBBIM areHt) ObUIO BIPAaBE BOCMOJIb30BATHCS MOPSIIKOM,
MPEAYCMOTPEHHBIM  JEHCTBYIOIIUM HAJOTOBBIM 3aKOHOAATENBCTBOM, IS
BO3MEIIICHUS YIUIAYEHHOTO Hallora W3 OloJKeTa, a He TpeOOBaTh B3bICKAHUS
CIIOPHBIX CYMM C YTIpaBIJICHHUS.

OO01uiecTBO yBEJOMUIIO HAJIOTOBBIM OpraH O HEBO3MOXHOCTH YJEepKaTh
HJIC co croumMocTH MOCTaBJIEHHON IPOAYKIHH, HE YIUIATUB COOTBETCTBYIOILYIO
CyMMY Hajlora B OIOJKET 3a cueT COOCTBEHHBIX cpenctB. CienoBarenbHO, B
orcytcTBue peanbHol yrmiatel HIIC B Oro/keT mpaBo Ha KOMIIEHCAIIMIO CBOMX
IIOTEPh C HCIOJB30BAaHMEM MEXAHU3MA NPUMEHEHHS COOTBETCTBYIOIIMX
BBIYETOB y TAHHOTO JIMIA TAK)KE HE BO3HUKIIO.

Onpeoenenue Ne 305-2C16-6809

13. JIuno, npuodperaBiiee ToBapbl (pador, yCJayru) mo omnepamusim,
O0CBOOOKIEHHBIM OT HAJIOr000/I0KEHNS, HO TOJIyYMBIIee OT KOHTPareHTa
cueTa-pakrypsl ¢ BoigeaenneM cymmbl H/IC, He Jinmaercs npaBa NpuHATH
K BbIYETY NpeIbSBJICHHYI0 CYMMY HAJIOra, MOCKOJbKY KOHTPAreHT 00513aH
YILIATHTH €€ B OI0/KeT.

PemennemM HasioroBoro oprasa oOuecTBy oTkazaHo B BozmenieHun H/IC.
OTka3 MOTHUBHpPOBAaH TEM, 4YTO, OCYIIECTBJISII B MPOBEPSIEMOM MEPUOJIE
BO3/yLIHbIE MEPEBO3KH MAcCaXUpPOB W Oaraxka, BKIIOYAs MEXIyHApOJHbIE
MEepPEeBO3KH, OOIIECTBO NPHOOPETANIO YCIYTM HA3eMHOTO  OOCITYXKHUBaHUS
BO3AYILIHBIX CYJOB B Pa3jIMYHBIX a’pOINOpTax, KOTOpbIE B CWiIy moAam. 22 m. 2
ctT. 149 HK P® ocoboxaensl or Hajmoroobsmoxenus HJIC, B cBs3m ¢ yem
HAJIOTOIUIATENbIIMK He BIpaBe BKIo4yaThb cymMmbl HJIC mo takum yciyram B
COCTaB BBIYETOB BHE 3aBUCUMOCTU OT HaJM4HWs BBIJEICHHON CyMMBbI Hajlora B
BBICTaBJICHHBIX KOHTPareHTaMH cueTax-(pakTypax.

OO611ecTBO 00PAaTHIIOCh B apOUTPAXKHBIN CYJl C 3asBJICHUEM O MPU3HAHUU
pelIeHus] HAJIOTOBOIO OpraHa HEeIEeWCTBUTENbHBIM U 00 0053aHUU BO3MECTHUTD
HJAC.

Pemennem cyna mepBod  MHCTaHIMM — TpeOOBaHUS ~ OOLIECTBa
ynosnerBopeHbl. Cyj mpumien K BbIBOJAY, YTO BBICTaBJIECHUE KOHTPAr€HTOM
cueTa-(hakTyphl MpU peain3alii HAJIOTOIUIATENbIIUKY TOBapoB (padoT, yCciyr),
He obnaraembix HJIC B cuity ct. 149 HK PO, ¢ BhinenenrneM Hajora 1o cTaBke
18 nporienToB miM 10 MpOLIEHTOB HE MOXKET SIBJISATHCS OCHOBAHUEM JIJIs1 OTKa3a B
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MPUMEHEHUM HAJOTOIUIATENIBIIMKOM BBIUETOB IO IIOJYYEHHBIM CUETAM-
dakTypam, 4TO coriacyercs ¢ moyoxeHusMu moarn. 2 m. 5 ct. 173 HK PO.

[locTanoBieHneM cyjna aneuIIHOHHOM WHCTAHIIMM, OCTaBICHHBIM O€3
WU3MEHEHHUS] ITOCTAaHOBJICHHEM apOUTPaXHOTO CyJa OKpyra, peuieHue cynaa
NEepBOM HWHCTAHIMM OTMEHEHO, B YJIOBJETBOPEHUM TpeOOBaHMI 0OIIECTBa
OTKa3aHo.

Cynebnas koserusi BepxoBHoro Cyma Poccuiickoii ®enepanuu
OTMEHMJIa TTOCTAHOBJICHUS Cy/a aneJUIIMOHHOW MHCTAaHIMU U apOUTPakHOTO
Cyla OKpyra M OCTaBWJa B CHJIE PEUICHUE CyAa NEPBOM HHCTAHLMHU IO
CJIEAYIOIIUM OCHOBaHHUSIM.

B cuny moam. 22 n. 2 ct. 149 HK P® He moasie:)XuT HaJIOroo0I05KEHHUIO
(ocBoboxkmaercs ot Hajgoroobsoxenus) HAC peanuzanus (a Takxke mnepenaya,
BBITNIOJIHEHUE, OKa3aHue JJig COOCTBEHHBIX HYXH) Ha Tepputopuu Poccuiickoit
denepanuu ycayr, OKa3blBa€MbIX HEIIOCPEJICTBEHHO B asponopTrax Poccuiickoit
Qenepanii U BO3AYIIHOM mpocTpaHcTBe Poccuiickor @Penepanuu 1o
OOCITY’KMBAaHUIO  BO3AYIIHBIX  CYJIOB,  BKJIIOYas  a’pOHABUTAIMOHHOE
o0cITy>)KMBaHHUE.

IIpn stom rn. 21 HK P® He comepX uT HH ONpeaeneHus HOHSATHUS
«YCIyTH, OKa3blBAEMBbIE HEMOCPEACTBEHHO B a’ponoprax Poccuiickon
Qenepanii U BO3AYIIHOM mpocTpaHcTBe Poccuiickor @Penepanuu 1o
00CITY>KUBAHUIO BO3IYIIHBIX CYJIOBY», HUA MEPEYHS TaKUX YCIYT.

B cr. 50 Bo3aymHoro koaekca Poccuiickoin denepauuu yciayru 1o
00CITy’>KMBaHHUIO BO3AYIIHBIX CYZI0OB TaK)K€ HE IOMMEHOBAHBI.

B cuny cr. 779 T'K P® mno noroBopy BO3ME3THOIO OKa3aHUS YCIyT
UCIIOJIHUTENb 00A3yeTcsl MO 3a/JaHUI0 3aKa3uMKa OKa3aThb YCIyTd (COBEPUIUTH
OIpe/ieNICHHbIE AEMCTBUSI UM OCYIIECTBUTH ONPEACIICHHYIO NEATEIbHOCTD), a
3aKa34uK 0053yeTcs OIUIATUTh 3TU YCIIYTH.

CrnenoBaTenbHO, MOJ YyCIyraMyd N0 OOCIY>KMBAaHUIO BO3AYIIHBIX CYJOB
HEMOCPEACTBEHHO B alsponoptax Poccuiickoin ®enepauuu M BO3IYLUIHOM
npocTtpadcTBe Poccuiickonn denepaunu B LENAX NpUMEHEHHs monn. 22 m. 2
cT. 149 HK PO cnenyer nmoHumaTth JitoOble yCIIyTH, OKa3aHHbIE aBUAKOMITAHUU
(3aka3uMKy) B paMKax 3aKJIIOUYEHHBIX JOTOBOPOB M HAalpaBJI€HHbIE Ha
MOJATOTOBKY BO3AYIIHOTO Cy/JHA K BBUIETY C MMacCaKUpaMu, 0ara)koM U rpys3om,
NOCKOJIbKY TaKHE YCIYI'M SBISIOTCSI COCTaBHOW 4YacTbhi0 OOCIyKMBaHMs
BO3JYLIHBIX CYJOB B ad’ponopTax M IMpPeACTaBIsAOT CcOOO0H KOMIUIEKC Mep,
HaIIpaBJIEHHBIX Ha OCYIIECTBICHUE BO3AYIIHON NEPEBO3KU.

B cootBerctBuum ¢ 1. 5 cr. 173 HK P® cymma H/IC, noanexainas yriare
B OIO/DKET, UCUHCISACTCS CIACAYIOMMMH JUIIAMU B CIydae BBICTABJICHUS WMH
MOKYTaTeNI0 cueTa-(hakTyphl C BBIICICHUEM CyMMbI HAJIOTa:

1) nuuamu, He  SABISIOIIMMUCS — HAJOTOIUIATENbIIMKAMHU,  WJIU
HAJIOTOIJIaTEeNbIIMKaMHU, OCBOOOXKIECHHBIMA OT MCIHOJHEHUS OOSI3aHHOCTEM
HAJIOTOIJIATENbIINKA, CBA3aHHBIX C UCUUCIIEHUEM U YIUIATOM HAJOra;

2) HaJorOIIaTeNbIIMKAMU TPU peau3aluu ToBapoB (paboT, yciyr),
oIepalyu Mo peaju3alui KOTOPbIX He MOJIeKAT HaJOr000JI0KEHHUIO.



86

[Ipu stom cymma HJIC, noanexaiias ymiarte B OIOJKET, ONpenessercs
KaKk CyMMa Hajora, YyKa3aHHas B COOTBETCTBYIOIIEM cueTe-(pakType,
MIepPEeTaHHOM TTOKYTATENI0 TOBapoB (padoT, yCiIyr).

B nocranosnennn Konctutyuronnoro Cyna Poccuiickoit denepanuu
or 3 wuroHa 2014 r. Ne 17-I1 pa3bscCHEHO, YTO OJHUM H3 MPOSBICHHI
JTUCIIO3UTUBHOCTU B PEryJUPOBAHUM HAJOTOBBIX NPABOOTHOIIEHHH BBICTYIIAET
IIpaBo JIMILI, HE ABJsoIuUXCcs miatenbiuukamu H/IC, wim HamoromiaTenbIuKoB,
OCBOOOXKJICHHBIX ~ OT  HCIOJHEHUs  O0OsS3aHHOCTEH  HaJOToIUIaTelNbIrKa,
CBSI3aHHBIX C €r0 MCUHCICHHEM UM YIUIATOW, BCTYNHUTh B MPABOOTHOUIECHHS IO
yIJIaTe JaHHOrO Hajiora, 4yTto B cuiy 1. 5 c¢T. 173 HK P® Bo3naraer Ha Takux
JUI] 00sI3aHHOCTH BBICTABIISATH MOKYIATENIO cUeT-(DaKTypy C BBIJICICHUEM B HEM
CyMMBbl Hajora H, COOTBETCTBEHHO, HCYUCIATh CYMMY JaHHOTO HaJora,
NOJJIeKAIIYI0 yIrjaTe B Oromker. BpICTaBlIeHHBIM K€ TMOKYIMATEI0 Cyer-
daktypa, cormacio m. 1 cr. 169 HK P®, B pganpHelieM CIyXHT JJIs HETO
OCHOBAHMEM JUIsl TMPUHATUSA YKa3aHHbIX B cyeTe-(akType CyMM Hajlora K
BBIYETY.

Kak cnenyer u3 n. 5 cr. 173 HK P®, 0043aHHOCTh IpoOJaBLa YIIJIATUTh
HJIC B OromkeT u mpaBo MOKYIMATENsl IPUMEHUTh HAJIOTOBBIN BBIUET CBSI3aHbI C
OTHUM M TE€M XK€ IOPUIUYECKUM (PAKTOM — BBICTABIEHUEM cueTa-(haKTyphl:
IpaBoO MOKYINaTesl Ha TAKOW BBIYET CTABUTCS B 3aBUCUMOCTB OT IPEIbABICHHUS
emy npoaasuom cymm HJIC B mopsiake, npenycmorpenHom HK P®, To ectb
nocpencTBoM cueta-paktypsl (. 1 cr. 169 HK P®), a 06s3aHHOCTD TIpoj1aBIia
MEPEUYUCIUTh CYMMY 3TOT0 Hajlora B OIOJKET OOYCJIOBJIEHA BBHICTABIEHUEM UM
cueTa-(pakTyphl C BBIJICJICHUEM B HEM COOTBETCTBYIOIIEH CYMMBI OTIEIHHON
CTPOKOM.

COOTBETCTBEHHO, OOIIECTBO, MPUOOpPETaBIIEe YCIYTd HA3EMHOTO
0oOCIy’KMBaHUSl CYAOB, OKa3blBAEMbIE B a’poONOpTax, M TOJYyYHUBIIEE OT
KOHTpareHtoB cuera-paktypel ¢ BbiaeneHuem cymmbl HJIC, Bmpase Obu1O
MCIIOJIb30BaTh COOTBETCTBYIOIIME BBIYETHI, & KOHTPAreHThl 00s3aHbl YIUIATUTD
HJC B Oromxet. JlokazaTenbCTB TOTO, YTO JIEUCTBUS OOIIECTBA U KOHTPAreHTOB
SBJISUTMCH COTJIACOBAaHHBIMU UM HampaBiieHHbIMU Ha Heyruiaty HJIC, HanoroBeiM
OpraHOM HE MPEACTABJICHO.

Onpeoenenus Ne 305-KI1'16-6640,
305-KT'16-7096, 305-K1'16-8642

14. /Insa npu3HaHUS I€HEKHOH CYMMBbI, BBIIIAYEHHO PA0OTHUKY B
CBSI3M € PACTOpP:KEHHEM TPYI0BOr0 AOroBOpa IO COIJIALLIEHHIO CTOPOH,
pacxogamMM B LeJIsIX MCYHCJICHHMS HAJIOra Ha NPUObLIb OPraHM3anMi
Heo0X0oaMMoO, 4YTOObBI Takasi BbILJIATAa  SABJISJIACL IKOHOMHMYECKHU
o0ocHoBaHHOi. Ilpu 3HauMTEIBLHOM pa3mepe 3TOH CyYMMbI U €€ SIBHOM
HECOOTBETCTBMU  OOCTOSITE/ILCTBAM,  XApPAKTEPU3YOIIUM  TPYIOBYIO
AeITeJIbHOCTh PAa0OTHMKA, Ha HAJOrOIJATENbIIMKE JIeKUT OpeMs
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PACKPBHITHA 10KA3aTEJNbCTB, 000CHOBBIBAIIUX NPHUPOAY NPOU3BEIEHHOM
BBIILIATHI U €€ IKOHOMHYECKYI0 ONIPABIAHHOCTD.

[To pesynapTaTaM MPOBEICHHON B OTHOIICHWHM OOIIECTBA BBIC3THOMN
HAJIOTOBOW IIPOBEPKM HAJOTOBBIM OPraHOM MPHHATO PEUIEHUE, KOTOPBIM
OOIIECTBY JOHAYHMCIIEH HAJOT Ha MPUOBLIL OPTaHMU3AIMi B CBSA3H C TEM, YTO B
HapyuieHue 1. 1 ct. 252, ct. 255, 0. 49 ct. 270 HK P® npu ucuuciennu Hajaora
Ha MpUOBLIb OpraHU3alMi B COCTaBE PAcXOJIOB Ha OIUIaTy TpyAa OOIIECTBO
HEMPAaBOMEPHO YWIO CYMMBbl KOMIIEHCAlMi, BBIIUIAYEHHBIE YBOJIbHSAEMbBIM
pabOTHHKAM HAa OCHOBAHMHM COTJIALIEHUH O PACTOPKEHUHU TPYIOBBIX JOTOBOPOB.

OO611ecTBO 00PATHIIOCH B apOUTPAKHBIN CYJ] C TPEOOBAaHHUEM O MPU3HAHUU
HEJICHCTBUTEIBHBIM YKa3aHHOTO PELICHHUS.

PemenneM cyna mnepBOl WHCTaHIMK, OCTaBJICHHBIM 0€3 HW3MEHEHUs
IIOCTAHOBJICHHEM CyZJa aNeJUBILMMOHHOM WHCTaHUUU, B YJOBJIETBOPECHHUU
3asiBJICHHBIX TpeOoBaHUU oOTKa3aHo. Cyabl UCXOOWIM M3 TOrO, 4YTO JUIA
NPU3HAHUS  TNOHECEHHBIX  HAJOIOIUIATENIBIIMKOM  3aTpaT B ILEIIX
HAJOroOOJO0KEHUsI MNPUOBUIM HEOOXOAUMO MX COOTBETCTBUE KPHUTEPHUSIM,
ycTaHoBiIeHHbIM cT. 252, 255 HK P®. TpynoBbie AOroBOphI, KOTOpbIE ObUIH
3aKJII0YEHBbl OOIIECTBOM C paOOTHUKAMH, IMOJYYUMBUIMMHU BBIILIATHL MPU UX
YBOJIBHEHHHM, HE COAEPXKAJIM YKa3aHUM HAa BO3MOXKHOCTb  BBIILJIATHI
KOMIICHCAllUM, a TaKke Ha HX YyCIoBHS U pasmepbl. COOTBETCTBYIOIINE
cornameHuss o0 W3MEHEHMM YCJIOBUW TPYJIOBBIX JOIOBOPOB, KOTOPBIE
yCTaHaBIUBaIM Obl  00sI3aHHOCTH  OOIIECTBAa  MPOU3BOJAUTH  BBIILJIATHI
KOMIICHCAllUM, a TaKXe YCIOBUS TaKOM BBIIUIATBI M HX pPa3Mepsl, 3a
UCKJIIOYEHHEM COTJIAIEHUN ¢ JABYyMs paOOTHHKAMM, TaKXKe HE 3aKIH0YaIUCh.
CornaiieHus 0 BHECEHUH JIONOJIHEHUH B TPYAOBOI JOTOBOP JIBYX PaOOTHHUKOB,
COTJIACHO KOTOPBIM IIPH PACTOP’KEHHM JOTOBOpPAa B COOTBETCTBMM C I. 1 4. 1
ct. 77 TpynoBoro konekca Poccuiickoit @®enepauuu (manee — TK PO)
paboronarens 00s3yeTcss HE TMO3[HEE [JaThl MPEKPAIIEHUS TPYIOBBIX
OTHOUIEHUH MeEXIQy paOOTHUKOM M paboTOAaTeNIeM OCYIIECTBUThH BBIILIATY
JIOTIOJITHUTENILHON JIEHe)KHOM KommeHcauuu B paszmepe 1 153 600 pyO., He
IIPU3HAHBl CyJaMH B KayeCTBE HEOTHEMIIEMOM YacTH TPYAOBOrO JOTOBOPA,
MOCKOJIbKY HE cojfepKaT Kakux-JMOO CBeleHHM u  (Wiu)  YCIIOBHH,
00s13aTeNbHBIX IJIs1 BKIIIOUEHUS B TPYIOBOM JOrOBOP, U 3aKIIOUEHbI HE33J0Jr0
JI0 €r0 PaCTOPKEHMUS.

ApOuTpakHBIM CyJ OKpyra IIOCTAaHOBJIEHHMEM OTMEHWJI YyKa3aHHbIE
CylneOHbIe aKThl M YAOBIETBOPWI TpeboBanusi obOmectBa. Cya ykaszai, 4To
IIEpEUYEHb pPacXo/IOB Ha OIUIaTy TpyJa, npexycMoTpeHHslii cr. 255 HK PO,
SBJIIETCSI OTKPBITBIM. B CBSI3M C 3TUM pacxoibl Ha BBIIUIATY KOMIICHCALMA
pabOTHHUKAM, YBOJBHSEMBIM IO COIJIAIIEHUIO CTOPOH TPYJIOBOTO JOrOBOPA,
MOTYT OBITh BKJIIOYEHBI B PAcXOJbl Ha OIUIATy TPyAa B COOTBETCTBUH C M. 25
cT. 255 HK P® kak nmpoune BBIILIATHI, OCYIIECTBISEMbIEC HATOTOIUIATENBIIMKOM
B MOJIb3y paOoTHUKOB. CyJ TakKe MPUHSI BO BHUMaHue, 4yto 1. 9 c1. 255 HK
P® B pemakuuu, neictByromier nocie 1 suBaps 2015 r., mpeaycMarpuBaeT
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BO3MOXHOCTh OTHECEHHMSI K pacxoJaM Ha OIUIaTy TpyAa TE€X HAYMCICHUU
YBOJBHSIEMBIM  paOOTHHKAM, KOTOpbIE  MPEAYCMOTPEHBI  OTIEIbHBIMU
COTJIALIEHUSIMU CTOPOH TPYIOBOIO JOTOBOPA, B TOM YHUCJE COIVIALICHUSMHU O
PacTOPKEHUHU TPYIOBOI'O IOTOBOPA.

Cyneonas komerus BepxoBHoro Cyna Poccuiickoit ®enepanuu
OTMEHWJA Ha3BaHHbIE CyJIeOHBIE aKThl M HampaBuja Jeli0 Ha HOBOE
PacCMOTPEHHUE B CY[I IIEPBOM MHCTAHIUU I10 CJIEAYIOIIUM OCHOBAHUSM.

Cratbeit 255 HK P® ycTaHOBJIEH OTKpPBITBIA NEPEYEHb PACXOJ0B Ha
oIJiaTy TpyAa paOOTHUKOB, YUUTBHIBAEMBIX B IEJIIX HAJIOTOOOJOXKEHHUS, MpHU
YCJIOBUH, YTO 3TU BBIIIATHI IPOU3BOJATCS B pAMKAX TPYJIOBBIX M CBA3aHHBIX C
HUMU OTHOLICHHUM.

ITockonpky ct. 9 TK P® nomyckaer peryjidpoBaHUE TPYIOBBIX U
CBS3aHHBIX C HUMM OTHOIICHH B JOTOBOPHOM TOpSJKE, caMmO IO cebe To
OOCTOATENBCTBO, YTO CIOPHBIE BBIIUIATHI OBUTM MPOM3BEICHBI BO HCIIOJIHEHUE
JONOJIHUTENBHBIX COIVIAIEHUN K TPYAOBBIM JIOTOBOPAM M COTJIALIEHUU O
PACTOPKEHUU TPYIAOBBIX JTOTOBOPOB, HE MCKIKOYAET BO3MOKHOCTH IPU3HAHUS
TaKuX PacXo0B B LIENSAX HAJIOT000I0KEeHUsI HAa ocHOBaHuU cT. 255 HK P®.

Bwmecre ¢ TeM criopHbIe pacxoabl JOJKHBI COOTBETCTBOBATH CT. 252, 270
HK P®, to ecTh gBISATECS OOOCHOBAHHBIMHU (PKOHOMHUYECKH OIPABIaHHBIMM)
3aTpaTaMu, OLICHKa KOTOPBIX BBIpaXKEHA B JACHEKHOW (DOpME M NpPU YCIOBHH,
YTO OHHU IPOMU3BEIECHBI Ul OCYLIECTBIICHUS ACATEIBHOCTH, HAIIPABJICHHOW Ha
IIOJIyYEHHE 10X01A.

CornacHO CcHOXXUBLIEMYCS B CYJEOHOM NpPAaKTHKE MOJAXOTY HAJOrOBOE
3aKOHOAATEIBCTBO HE COHEPKUT IIOJIOKEHUM, II03BOJIAIOIIMX HAJIOIOBOMY
oprany npu npumeHeHun cT. 252 HK PO ouneHuBaTh NpOW3BEICHHbBIC
HAJIOTOIIATENbIIMKAMIA  PAacXoApl €  TO3ULMM  HUX  DKOHOMHUYECKOU
nenecoodpasHocTu. Pacxonbl MpU3HAIOTCS SKOHOMHYECKU OOOCHOBAHHBIMH,
€CJIM OHU HEOOXOIUMBI JJI JeATEIbHOCTH HAJIOTOIIaTebIIMKA.

Jns  ueneid  WMcyYMCIEHUS  Hajora Ha  OpuObUIL  OpraHu3alui
MPOU3BOIMMBIE TPU YBOJBHEHUU PAOOTHUKOB BBHIIJIATHl HE JIOJKHBI OBIThH
aHAJIOTHUYHBI pacxojaM, MOMMEHOBaHHbIM B 1. 25 cr. 270 HK P®, Tt0 ectp
HaJ0aBKaM K MEHCHUSIM, €AMHOBPEMEHHBIM MOCOOUSAM YXOIAIIMM Ha TMEHCHUIO
BEeTE€paHaM TpyJa U TOMY MOJOOHBIM BbIILJIATaM, UMEIOLIUM XapaKTep JTUYHOIO
obecnieueHnss pabOTHHUKA MOCJE €0 YBOJbHEHUSI.

Belutatsl, Mpou3BOAMMBIE Ha OCHOBAHWHU COTJIALIEHUN O PACTOPKEHUU
TPYAOBOI'O JIOrOBOPA, MOTYT BBINOJHATh KaK (DYHKIUIO BBIXOJHOTO IMOCOOHS
(3apaboTKa, COXpaHIEMOr0 Ha OTHOCUTEIILHO HEOOJBIIION MEepUoi BPEMEHH 0
TPYAOYCTpOICTBa pabOTHHKA), TaK M IO CYIIECTBY BBICTYINATh IUIATOM 3a
coryiacue pabOTHHUKA Ha OTKa3 OT TPYAOBOIO JOrOBOpA.

IIpy  3HauuTeNBHOM  pa3Mmepe  TakuxX  BBIIUIAT, WX  SBHOM
HECOTNIOCTABUMOCTH OOBIYHOMY pa3Mepy BBIXOAHOTO IMOCOOMs, Ha KOTOPOE B
coorBeTrcTBUM co cT. 178 TK P® BmnpaBe paccuuThiBaTh YBOJIBHSAEMBbIN
pabOTHUK, JJIUTETLHOCTH €r0 TPYJOBOTO CTa)Xa U BHECEHHOMY UM TPYIOBOMY
BKJIaJly, @ TaKXe€ HHBIM OOCTOSITENbCTBAM, XapaKTEPU3YIOUIUM TPYAOBYIO
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NEeSATEIbHOCTh PAa0OTHHKA, HA HAJIOTOIJIATENbIIUKE B COOTBETCTBHM C II. 1
ct. 54, m. 1 c1. 252 HK P® u 4. 1 ct. 65 AIIK P® nexut 6pemst pacKpbIThs
JIOKa3aTeJIbCTB, OOOCHOBBIBAIOIIMX IPUPOJY IPOU3BEACHHBIX BBILIAT U HUX
HKOHOMHYECKYIO ONPAB/IaHHOCTb.

[Ipy OTCYTCTBMM TakuMX JI0Ka3aTEIbCTB HAJIOIOBBIA OpraH BIIpaBe
UCXOJAUTh W3 TOr0, 4YTO TMPOU3BEJACHHbIE paOOTHUKAM BBHIILJIATHI B
COOTBETCTBYIOIIEH YAaCTH SBISIOTCSA JIMYHBIM OOecriedeHueM pabOTHUKOB,
MPEIOCTaBIsIEMbIM Ha TEPHOJI IOCJIE€ HX YBOJBHEHHS, M HE YMEHBIIAIOT
HajioroooaraemMmyro npuosLIb (1. 25, 49 ct. 270 HK PO).

JlanHast 00s13aHHOCTh HE YCTpaHEHa B CBSI3U CO BCTYIUICHUEM B JCHCTBUE
c 1 suBaps 2015 r. HoBO# pegakiuu 1. 9 ct. 255 HK P®, nockoybky Ha3BaHHbBIE
U3MEHEHHUSI 10 CBOEMY OYKBAJIbHOMY COJEPKAHMIO CBOJATCA JIMIIb K
HCKIIFOUEHHUIO HEOIPEICIEHHOCTH B BOMPOCE O BO3MOKHOCTHU y4d€Ta PacXoOB
Ha OIUIaTy TPyJa, €Cly MPOU3BOJUMBIC MIPU YBOJBHEHUHM PAOOTHUKA BBHITLIATHI
OCHOBAaHbl Ha COTJIALIEHUU O PACTOPKEHUHU TPYAOBOrO JIOrOBOpa, HO HE K

JI03BOJICHUIO YYUTHIBATH JIIOOBIE PACXO/IBI.
Onpeoenenue Ne 305-K1'16-5939

15. Ilpu 710Ka3aHHOCTH TOIO, YTO IepeAaya MaTePUAJbHBIX U MHBIX
pecypcoB (mepegaya OM3HeCa) HAJOTOILIATEJIBIIMKA JAPYrOMY JIMIY ObLiIa
COBepIIeHa B LeJIAX YMEHbIIEeHUs MMYIIECTBEHHOM 0a3bl, 32 CYeT KOTOPOM
H0JIKHA ObLIA OBITh MCIIOJIHEHA HAJIOTOBasi 00SI3aHHOCTb, 0 YeM Jpyroe
JIUIO J0JIKHO ObLIO 3HATH, HAJIOTOBBLIM OPraH BHpPaBe B3bICKATH CYMMbI
COOTBETCTBYIOIIMX HAJIOTOB C JIMIA, OJYYHBIIEr0 YKa3aHHOE HMYIIECTBO.

HanoroBelii opran oOpatuiics B apOUTpaXHbId CyA C TpeOOBaHHUEM O
B3BICKAHMM C OOIIECTBa-2 HAJOIOBOM 3aJI0JDKCHHOCTH, YHCIIIIIEHCS 3a
oOmecTBoM-1, cchlasick Ha CIHEUMaldbHblEe MpaBuila B3bICKAHUS HAJIOTOBOU
33JI0JDKEHHOCTH C  JIMIA, HE SABIAIONIErOCs  IUIATENbUIMKOM  HAaJora,
ycTaHoBJIeHHbIE nToan. 2 1. 2 cT. 45 HK PO.

Pemennem cyaa mepBOi WHCTaHIIMM, OCTABIEHHBIM 0€3 HM3MEHEHHS
MIOCTAHOBJICHHEM CyJla aNeJUISIMOHHON WHCTAHIMH, 3asSBJICHHBIC HAJIOTOBBIM
OpraHomM TpeOoBaHMs yAOBIETBOpeHbl. Cyabl MNPUILIM K BBIBOLY, 4YTO
oOmiecTBo-1  (akTUYecKun TIEpeBENO  CBOIO  (DMHAHCOBO-XO3SHUCTBEHHYIO
JIeSITEJIbBHOCTh Ha BHOBb CO3/IaHHOE B IMIEPUO]I TPOBEJICHUS BbIE3AHON HAJIOrOBOM
IPOBEPKU FOpUANYECKOe U0 — o0uiecTBO-2. CyIbl YCTAaHOBUIIM, YTO IOCTE
BBIHECEHHUS pEUICHHs TI0 pe3ysbTaTaM BbIE3JHOW HAJOTOBOW TMPOBEPKH
o0miecTBo-1 mpekpaTtusiao AesITeNbHOCTh MO (AKTHYECKOMY aJpecy H He
OCYUIECTBIISUIO JICHEKHBIE OIEpaluu MO BCEM pacdeTHbIM cueTtam. [Ipu sTom
OoOlIECTBOM-2  ObUIM  MEpPE3aKIOYeHbl JIOTOBOPHI C  MOKYNATeasiMd U
MOCTAaBIIMKaMU TOBapa 0011ecTBa-1 M0 MHUIIMATUBE MOCIEIHEr0, OCYIIECTBICH
NEepeBO/l COTPYJHMKOB BO BHOBb CO3JIaHHYIO OpraHuszanuio. Pemienuem
apOUTpa)XHOr0  cyAa IO  JpyroMy  Jieqy  oOmiecTtBo-1  mpu3HaHO
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HECOCTOSITENIbHBIM (OaHKPOTOM) 10 MHHUIIMATUBE JIAHHOTO JIMIA, B OTHOIIEHUU
oOIIecTBa BBEICHA MPOIeaypa KOHKYPCHOTO mpou3BoacTBa. Cyapl MPUILIA K
BBIBO/TY, UTO O0OIIIECTBO-1 1 OOIIECTBO-2 HAXOIUIUCh B COCTOSIHUU 3aBUCUMOCTH
Ipyr OT Jpyra, WX COIJIACOBAaHHBIC JEUCTBUS OBbUIM HANpPaBJICHBI Ha
HEHUCTIOJTHEHHE HaJIOTOBOM OO0S3aHHOCTH, YTO B CHIJIY YKa3aHHBIX MOJOXEHHI
mmonrt. 2 . 2 cr. 45 HK P® sBasgercsa ocHOBaHKWEM JUISA B3BICKAHUS C 00IecTBa-2
3aJI0JDKCHHOCTH I10 HAJIOTaM, YMCIISIIeics 3a o0mecTBOM-1.

[TocraHoBIeHHEM apOUTPaKHOTO CyJa OKpyra peIIeHHE CcyAa IepBOM
MHCTAaHIMM W TIOCTAHOBJIEHHWE CyJaa aneUIIIMOHHONW HHCTAaHIMM OTMEHEHHBI,
JIeJIO HaMpaBJIE€HO Ha HOBOE PACCMOTPEHUE B CY/]I IEPBOM MHCTAHIIMH.

Cynebnas kosterusi BepxoBHoro Cynma Poccuiickoii ®eneparuu
OTMEHHUJIA TOCTAaHOBJICHUE apOUTPaKHOTO CyJa OKpyra M OCTaBWjIa B CHIIC
pellieHue cyAa NEepBOM HMHCTAHIMM M TOCTAHOBJICHUE CyJa amneUIaIUOHHON
WHCTAHLMH 10 CIEAYIOIINM OCHOBAHUSM.

Cornacno ct. 57 Konctutyuuu Poccuiickoit @enepanuu Kaxapiid o0si3aH
yIUlauMBaTh ~ 3aKOHHO  YCTAaHOBJIGHHbIE  Halord. B cuny  1aHHOM
KOHCTUTYIIMOHHOW HOPMBI HAJOTOIJIATEIBIIUKN HE BIIPABE PAcCHOpsKAThCA MO
CBOEMY YCMOTPEHHIO TOM YacThIO CBOEr0 HMYIIECTBA, KOTOpas B BHUIE
OMPENICICHHOW JIEHE)KHOW CYMMBbI TMOJICKUT B3HOCY B Ka3Hy (HAjor), Ha 4TO
oOpaiieHo BHUMaHKe B noctaHoBieHnn Koncrurynuonnoro Cyna Poccuiickoit
Ddeneparuu ot 17 nexadps 1996 r. Ne 20-I1.

IIpenycmatpuBas B m. 2 cT. 45 HK P® wuckntoueHue u3 mpaBuiia o
CaMOCTOSITEJIbHOM HCIIOJTHEHHUH OOS3aHHOCTH II0 YyIIaTe€ HAJIOrOB JIMIIOM,
MPYU3HABAEMbIM HAJIOTOILIATEBIIMKOM, 3aKOHOJATENIb CBSI3aJl BO3MOXKHOCTh
B3bICKAHMSI HAJIOTOBOM  3aJ0/DKEHHOCTH € HMHOTO JIMIa ¢  OCOOBIMH
00CTOATENILCTBAMH PACTIOPSIKCHUS HAJIOTOILIATEIIBIIIMKOM TIPHUHAJIJICKAIIEH eMy
MMYIIIECTBEHHOM MAaccoil, 3a CYET KOTOPOM J0JKHA Oblla OBbITh HCIOJIHEHA
00s13aHHOCTH 110 yIUIaTe HAJIOTOB.

CornacHO 1aHHOM HOPME B3BICKAHHME HAJIOTOB 3a CUET MHOTO JIWIA, B
YACTHOCTH, JOMYCKAETCsS B CIIy4asx MEpPEUYUCIICHUS BBIPYUKH 3a peanu3yeMbie
TOBapbl (paboThI, YCIyTH), Mepeaayr JIEHEKHBIX CPEJCTB, MHOTO HUMYIIECTBA
OpraHu3alysM, TMpPU3HAHHBIM CYJOM HWHBIM 00pa3oM 3aBUCUMBIMHU C
HAJIOTOIJIATEBIIMKOM, 32 KOTOPBIM YUCIIUTCS HEJOUMKA.

Ucnonszyemoe B m. 2 cT. 45 HK P® mnoHsTHE «HHOW 3aBUCHUMOCTU
MEXK/Ty HAJIOTOTUIATENIBIIMKOM M JIUIIOM, K KOTOPOMY TMPEIBSIBICHO TpeOOBaHUE
0 B3BICKAHMH HAJIOTOBOM 3aJ0JDKEHHOCTH, UMEET CaMOCTOSTEILHOE 3HAYCHUE U
JIOJKHO TOJIKOBATbCSI C YYETOM I€JIM JAHHOWM HOPMBI — IPOTHUBOJCHCTBUS
n30€KaHUI0 HAJIOTOOONOXKEHUSI B TEX MCKIIOYUTEIBHBIX CIydasx, Koraa
JEUCTBUSL HAJOTOIUIATENbIIMKA W JPYTUX JIMI HOCSIT COIJIACOBAHHBII
(3aBUCHUMBIH JIpyr OT JApyra) XapakTep M TPUBOASAT K HEBO3MOXKHOCTHU
WCIIOJTHEHUS 0053aHHOCTH MO yIUIaTe HAJIOTOB MX IJIATEIBIIUKOM, B TOM YHCIIE
IIPH OTCYTCTBHUY B3aHMO3aBHCHMOCTH, TIpeaycMoTpenHoii cr. 105" HK Pd.

YnoBneTrBopsis TpeOOBaHWS HAJIIOTOBOTO OpraHa, CyJIbl TEpBOM WU
aneJUIIIIMOHHON UHCTAaHIIUNA UCXOIUIIN U3 TAKOH COBOKYITHOCTH OOCTOSITEILCTB,
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KaK cO3/laHhe OOUIeCTBa-2 HE3aJ0JIr0 O OKOHYAHMSI HAJIOTOBOM MPOBEPKH,
OpPOBOAMMOM B OTHOIIEHHH OOIIEcTBa-1, TOXXIECTBEHHOCTh KOHTAKTHBIX
TeneoHOB U MH(POPMAIIMK HA MHTEPHET-CalTax TaHHBIX OPTaHU3AIHA, IEPEX0]T
paOOTHUKOB M3 OJHOM OpraHU3allMH B APYTYIO, MPOJOIKEHHE B3aUMOICHCTBHS
JTaHHBIX PAOOTHUKOB C KOHTpAareéHTaMHu HAaJOTOIUIATENbIIUKa OT UMEHHU BHOBB
co3faHHoi opranu3anuu. Cysl IEPBOM U aneIAIMOHHON HHCTAaHIIUM YKa3aliu,
YTO JEATENHLHOCTh Kak oOIecTBa-2, Tak W oOmiecTBa-1 3akimodanzacek B
peanu3alyyd MPOAYKIHMH, MPOU3BOAUMON PAOM KOHKPETHBIX IOPUIUYECKUX
JUIL, KOTOpBhIE B PaMKax MEPOIPHUSTUN HAJOTOBOTO KOHTPOJI MOATBEPAWIIH,
YTO PACTOP>KEHHE JOTOBOPOB C OOIIECTBOM-1 M 3aKIIF0UE€HHE HOBBIX JIOTOBOPOB
C OOIIECTBOM-2 MPOUCXOAWIIO MO WHUIMATHBE OOIIecTBa-1, HampaBUBIIETO
COOTBETCTBYIOIIKE oOpaiieHus. [lo pe3ynbTaTam aHanu3a JBUKEHUS JIEHEKHBIX
CpEIICTB MO OAaHKOBCKOMY CHETy oOuiecTBa-1 cyabl MepBOi U amnesisiiuOHHOM
UHCTAaHLIMA  yCTAaHOBWJIM, YTO OOILIECTBY-2 TMOCTymaja BbIpyYyKa OT
KOHTPareHTOB, KOTOPBIE 10 BCTYIUICHUS B CHIIy PEIIEHUS HAJIOTOBOTO OpraHa,
IPUHATOTO MO pe3yJibTaTaM HAJOTOBOW IMPOBEPKH, SBISIIUCH MOKYMATEISIMH
MPOAYKIUH, pean3yeMoi 001ecTBoM-1.

Cam mno cebe (Qakrt mnepegaud HMMYIIECTBEHHBIX IIpaB HE SBISIETCS
JIOCTaTOYHBIM 71 B3BICKAHUS HAJOTOBOW 3a/I0JDKEHHOCTH, YHCIAIICHCS 3a
HaJIOTOIIaTEIbIINKOM, C JIPyroro A, MTOCKOJIBKY cB00OOa
OpEeIPUHUMATEIBCKON JI€ATENbHOCTH O3HAu4aeT BO3MOXKHOCTh CYOBEKTOB
IpeIIPUHUMATEIBCTBA 110 CBOEMY YCMOTPEHHIO ONPENEIATh CIIOCOOBI BEACHMUS
UMU XO35HMCTBEHHOU NIE€ATEIBbHOCTH, BpEMS M CHOCO0 €€ NMpeKpalleHus, B TOM
quclie MOCPEJACTBOM IMepedaun Ou3Heca JPYrMM Yy4YacTHHUKaM TI'pakJaHCKOTO
0o00poTa, YTO MPEANoJaraeT OJHOBPEMEHHYIO IIepefady MaTepUabHBIX,
TPYAOBBIX M HHBIX pECYpCOB, paHEe HaXOAMUBIIUXCS B PACIOPSKEHUU
HaJIOTOIIaTEIbIIUKA.

B momo6HbBIX ciydasx HaJICKUT yCTaHABIUBATh, OTIMYAINCH JTU YCIOBHS
U 0OCTOSITENIbCTBA Mepeaauyn OM3Heca OT TE€X, KOTOpPble OOBIYHO MMEIOT MECTO
P B3aMMOJICHCTBUH HE3aBUCHUMBIX JIPYT OT APYyra YYaCTHHUKOB TPaKJAHCKOTO
0o00opoTa, MpecieAyIolUX LeJld JeJOBOr0 XapakTepa, W TO3BOJISIIOT JIK
OOCTOATENHCTBA COBEPIICHHS CIEJIOK MPUUTH K BBIBOAY 00 HMCKYCCTBEHHOM
XapakTepe nepenayn OM3Heca, COBEPUICHUHU ATUX JCUCTBUI B LIENIAX MEpeBoa
TON MMYIIIECTBEHHOW 0a3bl, 32 CYET KOTOPOM MOJDKHA ObLIa OBITH HUCIIOTHEHA
00513aHHOCTb 110 YIIJIaTe HaJOTOB.

B nanHom ciydae nepenada OusHeca He HOCHJIAa BO3ME3IHOTO XapaKTepa:
o0miecTBo-1 HE MOMydYnso OT OOIIecTBa-2 OIUIATHl WJIM WHOTO BCTPEYHOTO
yIIOBJIETBOPEHHUS.

Pa3ymHbIe 5KOHOMHUYECKHE NPUYUHBI IJs Mepeiayd Ou3Heca Ha TaKHUX
YCIIOBUSIX TIOCIIE 3aBEPILICHUSI HAJIOTOBOW MPOBEPKHU OOIIECTBAMH, BOMIPEKH 4. |
cT. 65 AIIK P®, B x011€e cyneOHOro pazouparenbCcTBa pacKpbIThl HE OBLIH.

OTcyTcTBME  TPHU3HAKOB  CYOBEKTUBHOM  3aBUCHMOCTH  MEXIY
oGIIeCTBAMH, B TOM YHCIIE [0 yKa3aHHbIM B 1. 2 cT. 105 HK P® kputepusm
ydacTusi B KamuTayie U (WJIM) OCYIIECTBICHHS PYKOBOJCTBA MEATEIBHOCTHIO
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IOPUIMYECKOTO JIMIA, HE MCKIIYAET IMPU M3JIO0KEHHBIX OOCTOSTENIbCTBAX
BO3MOKHOCTH NpuMeHeHus 11. 2 cT. 45 HK PO.

Onpeoenenue Ne 305-K1'16-6003

16. YTouHeHHass HaJIOroBasi [eKJapaunus, NPeACTABJICHHAA MOCJIe
3aBepUICHUS BbIE3IHON HAJIOrOBOM NMPOBEPKHU U 10 BHIHECEHUS HAJIOTOBbIM
OPraHoM pelleHus], MOKeT NMPeACTABJIATH c000il Gopmy MHGOPMUPOBAHUSA
HAJIOTOBOT0 OPraHa 0 BO3PAKEHHUSX HAJOIOIIATENbIINKA OTHOCHTEJIbHO
BbIBOJ0B HAJIOTOBOI'0 OPraHa 1mo cCOOTBETCTBYHOLIEMY HAJIOTY, U3JI0KEHHBIX
B MaTepuajax MpoBepKM.

B nepuon mocne mpoBeAeHUs BBIE3AHOM HAJIOTOBOM IIPOBEPKH, HO M0
BBIHECEHUSI DPEIICHUS [0 HEW MPEIIPUHUMATEND NPEACTABUAI B HAJIOTOBBIN
OpraH yTOYHEHHBIE HAJIOTOBBIE IEKIIAPALUN.

[To uroram u3ydeHus 3TUX AEKIapauid U JOKYMEHTOB K HUM HAJIOTOBBIM
OpPraHoM IIPUHATO PEUICHUWE O JOHAYUCICHUU IMPEANPUHUMATENI0 CyMM
HaJIOTOB.

[IpennpuHumarens oOpaTtuics B apOUTPaXHBIM CyJ C 3asBICHHEM O
IIPU3HAHUU HEAEHUCTBUTEIBHBIM JTOI0 PELICHMS, CChUIAACh Ha HapYLICHUE
HAJIOTOBBIM OPraHOM IIPOLIEAYPHl PACCMOTPEHUSA MATEPUAIIOB HAJIOIOBOU
IIPOBEPKH, IIOCKOJIBKY  YBEJIIMYEHHE CYMMBI  B3BICKMBAEMBIX  HAJIOI'OB
OCYILECTBJIIEHO HE HA OCHOBAaHUW MAaTEPUAIIOB BBIE3HOM HAJIOTOBOM IIPOBEPKH,
a B XOJE JONOJHHUTEIBHBIX IPOBEPOUYHBIX MEPONPHUATHA IPHU HU3YYCHUU
MIPEACTABICHHBIX NPEANPUHUMATEIEM YTOYHEHHBIX HAJIOIOBBIX JEKJIAPALHAN U
MIPUJIOKEHHBIX K HUM JOKYMEHTOB.

OTtkaspiBasi B YJOBJIETBOPEHUH 3aBJICHHBIX TPEOOBAHUM, Cy/bl IEPBOU U
aneJUISIMMOHHONM WHCTAHIIMN MCXOJWJIM M3 TOTO, YTO MNPEANPUHHUMATEIEM HE
MPEACTABICHbl  JOKAa3aTelIbCTBA,  CBUAECTEIBCTBYIOIIME O  HAPYLIEHUH
HAJIOTOBBIM OpPraHOM IIPU BBIHECEHHM PELICHUS MPOLEAYpPbl PACCMOTPEHUS
MaTepUaIOB HAJIOTOBOU IPOBEPKHU.

ApOuTpaskHBIN Cyl OKpyra, OTMEHsIsl IPUHATHIE O JeNly Cy/AeOHbIE aKThI
U YAOBIETBOPSA 3asBICHHUE NPEANPUHUMATENA, IPUIIET K BbIBOLY, 4YTO
HAJIOTOBBIA OpraH IIpU BBIHECEHHWM PEIICHUS II0 pe3yJibTaTaM IMPOBEPKU HE
BlIpaBe ObUI y4YUTHIBaTh JIaHHBIC, COJEp)KAlIMecs] B IPEACTaBICHHBIX
HAJIOTOIJIATEIbIIMKOM YTOYHEHHBIX HAJIOTOBBIX JAEKJIAPALHSIX, & MOT MPOBECTH
MIOBTOPHBIE BBIE3IHBIE NPOBEPKH YTOUYHEHHBIX HAJIOTOBBIX JEKJIApaluid C
COCTaBJIEHHEM  aKTOB O  BBISBICHHbIX  HapymeHusax. llom  Bumom
JOTIOJIHUTENBHBIX MEPOINPUATHI HAJIOTOBOTO KOHTPOJS HAJIOTOBBIM OPraHOM
(baKTHUeCKH MNPOBEJEHBI COKpAIEHHbIE KaMepalbHble HaJOTOBbIE MPOBEPKHU
YTOUYHEHHBIX HAJIOTOBBIX JEKJIAPALIAM.

Cynebnas kosuierusi BepxoBHoro Cyma Poccuiickoii ®eneparuu
OTMEHWJA TIOCTAHOBJIEHHWE apOUTPAXHOTO Cyla OKpyra M OCTaBWJIa B CHUJIE
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pelleHne cyAa IMEPBOM HMHCTAHIMM M IOCTAHOBJICHUE CyJa aneUSIIMOHHON
WHCTaHLUU O CJIEAYIOIINM OCHOBAaHHUSM.

Cormacno n. 6 ct. 101 HK P® nocie okoHUYaHHsI HAJIOroBOW IMPOBEPKU
PYKOBOIWUTENb  (3aMECTUTENh  PYKOBOJAUTENS)  HAJOTOBOIO  Oprasa,
paccMaTpHUBAIOILMK MaTepUalibl JAHHOW IPOBEPKH, BIIPABE NPHUHSITH PELIEHUE O
IPOBEICHUH  JIONOJIHUTEIBHBIX  MEpPONPHUITHII  HAJIOrOBOIO  KOHTPOJIS.
OcyllecTBIEHHE TAaKOTO IIpaBa CBSI3aHO TMPEXKAE BCEro C MOJYyYEHHEM
JOTIOJTHUTENBHBIX J0KA3aTEIbCTB M0 0OCTOSTEILCTBAM, YK€ YCTAaHOBJICHHBIM B
X0Jle¢ TpoBepkH. [laHHOE MpaBO HE MOXKET OBITh MPOTHBOMOCTABICHO MPABY
HaJOTOBOIO OpraHa NPOBECTU JOMNOJHHUTEIBbHYIO HAJIOTOBYIO IPOBEPKY
CKOPPEKTHUPOBAHHBIX CBEJCHUN IO YTOYHEHHOM HAJOTOBOW JEKJIApalUH I10
OCHOBAHUIO, MPeyCMOTpeHHOMY ab3ariem 1mecTsiM 1. 10 cT. 89 HK P®.

IIpu stom HK P® He comepur 3ampera Ha MNoAadyy YTOYHECHHBIX
HAJIOTOBBIX JCKJIApallMi 3a COOTBETCTBYIOLIMI HAJIOTOBBIM NEPUOJ B Ciydae
HA3HAYEHHUs, MPOBEJIEHUS WJIM OKOHYAHWSA BBIE3JHOW HAJIOrOBOM IPOBEPKU
JaHHOro mnepuoaa. OTCyTCTBYET 3ampeT Ha NoAady YTOYHEHHOM HAJIOrOBOM
JEKJIAPALMY U TIOCJIE IPUHATHUS PELICHUS 110 PE3YIbTaTaM YKA3aHHOU IPOBEPKHU.
COOTBETCTBEHHO, JAHHOMY IIpaBy HAaJOTOILIATEIbIIMKA Ha IPEJOCTABICHUE
YTOYHEHHOM HAJIOrOBOM  JEKJapaluy  JOJDKHO KOPPECHOHIHMPOBATH H
ITIOJTHOMOYHE HAJIOTOBOT'O OPraHa Ha €€ IMPOBEPKY.

Hanoroselil opraH, 3aBepIluB BBIE3AHYIO HAJIOIOBYIO IIPOBEPKY, JOJDKEH
o0nazaTh Bce TOJHOTOM uWHMOpMAIUU O (PUHAHCOBO-XO3SICTBEHHOM
NEATEIbHOCTH HAJIOTOIIATENBIINKA, OCYLIECTBICHHON B IPOBEPEHHOM MEPUOJIE
(BKJIrOYAst CBEJIEHUS O JOXO0JIaX U Pacxo/iax Mo COOTBETCTBYIOIMM HAJIOTaM).

Takum 00pa3oM, yTOUHEHHas HajJOroBas AeKiapanusi, MpeacTaBiIcHHas
IIOCJIE 3aBEPLICHUS] BBIE3JHOM HAJIOrOBOM NIPOBEPKM W 10 BBIHECEHHUS
MHCIIEKIMEN peneHusi, MOXKEeT MPeJICTaBIsATh co00i (hopMmy MHGOPMUPOBAHUS
HAJIOTOBOTO OpraHa O BO3PaXEHUSAX HAJIOTOIUIATENBIINKA OTHOCHUTEIIBHO
BBIBOJIOB HAJIOTOBOT'O OpPraHa MO COOTBETCTBYIOLIEMY HAJIOTY, M3JI0KEHHBIX B
MaTepuaax IpPOBEPKHU.

[ToaToMy mnpu TpPEACTABICHUM YTOYHEHHOW HAJIOTOBOM JCKIIApaluu
M0CJIE OKOHYAHHUS BbIE3THOM HAJIOrOBOW MPOBEPKH, HO 0 MPUHATUS PEILICHUS
M0 HEW HAJIOTOBBIM OpraH C Y4ETOM 00beMa U XapaKTepa yTOUHSIEMbIX CBEICHUI
BIIPABE MPOBECTU JOMNOJHUTEIBHBIE MEPOIPUATUS HAJIOTOBOIO KOHTPOJIS,
pykoBonctBysich m. 6 ct. 101 HK P®, nubo, BbIHOCS perieHue 0e3 ydeTa
JAHHBIX YTOYHEHHOM HAJOTOBOM JEKJapalyy, Ha3HAYUThb IIPOBEACHHE
IIOBTOPHOM BBIE3THOM IPOBEPKU B YACTH YTOUHEHHBIX JIAHHBIX.

[Ipu »TOM HajoromaaTeapUIMKy ObUIa MPEJOCTaBICHa BO3MOXKHOCTb
y4acTBOBaTh B IPOLIECCE PACCMOTPEHHUS MaT€PUAIOB HAJIOTOBOM IPOBEPKH.

Takum 00pa3oMm, HAJIOTOBBIM OPraHOM HE JIONMYIIEHO CYIIECTBEHHBIX
HapyLIEeHUH TPOLEAYPbl pACCMOTPEHUS MAaTEPUAIOB HAJIOTOBOW IMPOBEPKH.

Onpeoenenue Ne 310-KI1'16-5041
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17. Ucuncienne HAJIOrOB, YYHTHIBAEMBIX B COCTaBe PacXxol0B II0
HAJIOTY Ha NpUObLIL OPraHM3auMii, B H3JIHIIHEM pa3Mepe He MOXKeT
KBAJIM(PUIMPOBATHCH KAK OIIMOKA NMPH MCYUCICHHMH HAJIOra HAa NpPHObLIbL
OpPraHu3alnuii, B CBA3M ¢ YeM KOPPEKTHPOBKA PAacX0/0B HA yILIATy HAJIOTOB
He Tpe0yeT MOJAA4Y¥ YTOYHECHHOW HAJIOrOBOM JAeKJapaluM 3a Npeabiayliue
Nepuoabl.

B 2011 roay oOmiecTBoM IpoJieKIapupoBaHa M yIulaueHa CyMMa Hajiora
Ha 700bIYy Moje3HbIX uckomaembix (manee — HJIII). /lannas cymma ydreHa
HAJOTOIUIATENLIIMKOM B COCTaB€ pPACXOJOB IO HAJOry Ha NpUObUIb
OpraHu3alui 3a YKa3aHHbIN IEPUO/I.

B pesyasrare xoppektupoBku HJIIIM o6mecteBom B 2013 romy
MPEACTABIICHbl YTOYHEHHbBIEC HAJOTOBBIE JCKIapalyy M0 YKa3aHHOMY HaJory 3a
2011 roa ¢ yMEHbBIIEHHOW CYMMOM HAJIOTa.

CooTBeTCTBYIOLIME KOPPEKTUPOBKHU 1O HAJIOTY HA MPUOBLIbL OpraHu3aui
MPOM3BEICHBl HAJOTOIIATENBIIIMKOM B HAJIOTOBOM Aekiapamuu 3a 2013 rog.
[Tpu 3TOM Hazor Ha npudbLIL opranu3anuii 3a 2011 rox He KOPPEKTUPOBAJICS.

IIo pe3ynbpTaTaM BBIE3JHOM HAJIOTOBOM NPOBEPKM HAJOTOBBIA OpPraH
IPUHST PEIICHUE, B COOTBETCTBUU C KOTOPHIM OOIIECTBY JOHAYUCIIEH HAJOT Ha
npu6OsLIb 32 2011 rog.

OO011ecTBO 00paTUIIOCH B ApOUTPAXKHBIN CyJ C 3asBICHUEM O NMPU3HAHUU
HEJICHCTBUTEIBHBIM PELIEHUS HAJIOTOBOI'O OpPraHa.

Pemennem cyga mepBodM — MHCTaHUMM — TpeOoBaHue  oOuiecTBa
ynosierBopeHo. Cyx mnpumien K BbIBOAY, YTO HCYMCIEHHE HAJOIOB,
YUUTBIBAEMBIX B COCTaBE pPACXOJ0B, B H3JIMUIHEM pa3Mmepe (B TOM 4HCIIE
BCJIE/ICTBUE HEMPUMEHEHHUS JIbIOThl WM HMHOIO OCBOOOXKJEHUS) HE MOXKET
KBAIM(PUIUPOBATHCS KaK OIIMOKAa NpH HMCYHUCICHWH Hajlora Ha NpHObUIb
opranuzanuid. CnenoBaTesibHO, KOPPEKTUPOBKAa HajoroBod 0Oazel mo HJIIIH,
YYUTBIBAEMOMY B COCTaBE pacxoloB, B 2013 roxy noimkHa paccMaTpuBaThCS KAK
HOBOE OOCTOSITENIbCTBO, CBUJIETEIBCTBYIOLIEE O HEOOXOUMOCTH YUeTa U3JIUIIHE
ucuucinennon cymmsl H/IIIM B mepuone ykazaHHOW KOPPEKTUPOBKH B COCTaBE
BHEPEAIN3ALUOHHBIX JTI0XO0JIOB, IIEPEYEHb KOTOPBIX B crily cT. 250 Hanorosoro
kojmekca Poccuiickoit ®enepauun (manee — HK P®) He saBusgercs
VICYEPIIBIBAFOIIMM.

OTMmeHssT pelleHre Ccyna NEepBOM HWHCTAaHUMKM M OTKas3blBas B
yIIOBJIETBOPEHUH TpeOOBaHUI O0IIECTBa, CyAbl aNEJUISIUOHHON MHCTAHLIUU U
apOUTPaXKHOTO Cy/a OKpYra MCXOJUJIN U3 TOTO, YTO B JAHHOM cllydae 0OILIECTBO
MOTJIO YCTaHOBUTH MEPUO/I COBEPIICHUS OMIMOOK (MCKaXKEHUI) TIPU NCUUCIICHUH
HAJIOroBOM 0a3pl MO HAJOry HAa NPUOBLUIL OpraHU3allUii, BCJIEICTBUE YETO
COOTBETCTBYIOIINE U3MEHEHUS JTOJKHBI ObITh BHECEHBI 32 MEPUOJ, B KOTOPOM
9TH OMMOKK (MCKaxkeHus1) nonyuieHbl. COOTBETCTBEHHO, OOLIECTBY CJIEI0BAIIO
KOPPEKTUPOBATh 00BEM  HAJOTOBBIX  OOSA3aTENBCTB MPUMEHUTEIBHO K
JIeKJIapaliy Mo HaJory Ha npuobUIb opranu3anuii 3a 2011 rox.
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Cynebnas xoyuterusi BepxoBHoro Cyma Poccuiickoit  ®enepanuu
OTMEHWJIa TIOCTAHOBIICHUSI CyJa aneJUISIMOHHOW WHCTAHIIUA U apOUTPaKHOTO
Cyla OKpyra M OCTaBWJa B CHJIE DPEUICHUWE CyAa NEPBOM HHCTAHLMMU II0
CJIEAYIOIIMM OCHOBAHHUSIM.

Ha ocnoBanuu moman. 1 m. 1 cr. 264 HK P® kx mpouum pacxonam,
CBA3aHHBIM C NPOU3BOACTBOM M PEANN3ALUEH, OTHOCATCS CyMMBI HAJIIOIOB H
cOOpOB, TAMOXKEHHBIX TOILINH U COOPOB, CTPAXOBBIX B3HOCOB B [IeHCHMOHHBIN
donxa Poccuiickoii @eaepanun Ha 00A3aTENIbHOE NEHCUMOHHOE CTpaxoOBaHUE, B
®dona coumanbHOro crpaxoBaHus Poccuiickoit denepanun Ha oOs3aTelbHOE
COLIMAJIbHOE CTPaXOBaHHE Ha CIydyail BPEMEHHOW HETPYJO0CHOCOOHOCTH U B
CBsI3U ¢ MaTepuHCcTBOM, B DenepanbHblii GoHA 0043aTEIHHOTO MEIUIIUHCKOTO
CTpaxOBaHUs M TEpPpUTOpUANIbHBIE (OHIBI 00A3aTEIBHOTO MEIUIIUMHCKOTO
CTpaxoBaHUsl Ha 00s3aTEIbHOEC MEAMIIMHCKOE CTpaxOBaHHWE, HAYMCICHHBIE B
YCTaHOBJIEHHOM 3aKOHOJarenbCcTBOM Poccuiickon ®denepauuu IOpsIKe, 3a
VCKJIFOYEHNEM MEPEUNCIICHHBIX B CT. 270 yKa3aHHOIO KOJEKCa.

Tepmun «Hauncnennsii Hanor» B HK P® He onpenensercs, HO ucxons us3
CJIOKUBIIIEHCS CyneOHOW MPaKTHUKUA TAaKOBBIM SIBJISIETCS HAJOT, OTPa’KCHHBIN
HAJIOTOTUIATEIBIIMKOM B MPEACTABISEMbIX MM HAJIOTOBBIX JICKJIApalMsIX B
KA4eCTBE IMOJIEKAILETO YIUIATE.

C yderoM m0OpaBOBOM TMO3UIHAM, W3JI0KEHHOM B IOCTAaHOBIICHUU
[Ipesunuyma Breicmero Apoutpaxnoro Cynma Poccuiickoit ®denepamuu ot
17 suBaps 2012 . Ne 10077/11, ucuucnenue HaJIOTOB, YYUTHIBAEMBIX B COCTaBE
pacxoJIoB MO HaJory Ha mpuObulb opranHu3ammii (B Tom uymcie HJIIN), B
U3JIMITHEM pa3Mepe HE MOXET KBAIM(UIIMPOBATHCA Kak oOmUOKa TIpH
WCYHMCIICHUM HaJlora Ha NpuObUIh opraHuzanuid. McrmonHuB o0A3aHHOCTH IO
Hauucnenuro HJIIM B cooTBeTcTBMM ¢ TOAAHHBIMM  [E€PBOHAYAIBHO
nexyapanusamu 3a 2011 rog, oOuiecTBO NpaBOMEPHO KBATU(PUUIMPOBAIO JaHHBIE
HAUHUCJICHUS KAaK MPOYME PACXOAbl, CBS3aHHBIE C TMPOW3BOJCTBOM W
peanuzanuen. Y4eT B COCTaBE PacXoJI0B IEPBOHAYAIBHO HUCUYHUCICHHOW CYMMBI
HAIIM ne MoxeT KBaluuUUpoBaThCs Kak omuOouHbld. KoppekTupoBka
HAIIN B 2013 roay MoKHA paccMaTpuBaThCA Kak HOBOE OOCTOSITENBCTBO,
CBUJIETENBCTBYIOIIEE O HEOOXOAMMOCTH y4YeTa M3JIUIIHE MCUUCICHHOW CYyMMBbI
H/IIN B nepuone yka3aHHOM KOPPEKTUPOBKH B COCTaBE BHEpEAIU3aLMOHHBIX
JI0XOJIOB, TIepeueHb KOTOphlix B cuiy cr. 250 HK P® He saBasercs
VICUEPIIBIBAIOIIUM.

Onpeoenenue Ne 308-K1'16-8442

V. Hpakmuka RPUMEHEHUA MAMOIHCEHHO20 3AKOHOOamenbcmeda

18. [dus wm3baTHA aonmycka K mnpoueaype MIII, ompenesieHHOM
Tamo:keHHOM KOHBEHIIMEH O MEKIYHAPOAHOW TMepeBO3Ke TIPYy30B C
npumeHenuemM kKHuxkkn MJIII or 14 wHosiops 1975 r., HeoOxoammo
YCTAHOBUTH He TOJbKO (PAKThI HEOJHOKPATHOI0 HAPYLIEHUS TAMOKEHHOI 0
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M HAJIOTOBOI0 32aKOHOJATe/JbCTBA, HO U COOTBETCTBHE MEK1y IPUMEHEHUEM
YKA3aHHOH Mepbl M CTeNEeHbIO CePbe3HOCTH COBEPIICHHBIX HAPYILICHUI.

®denepanbHOil TamoxkeHHOM ciyx)00i Poccun (maee — OTC Poccun)
BBIHECEHO pacTopsDKeHre 00 U3BATHH y 001IecTBa gomycka k nporeaype MJIIT
Ha OCHOBaHMM TaMO>XE€HHOW KOHBEHIIMU O MEXKIYHAPOIHOU MEPEBO3KE IPY30B C
npuMenenueM kHxkku MJIIT ot 14 HosiOpst 1975 r. (nanee — Konsenuust MJIIT).

OcHoBanueM 3toro pemeHus craigo 1o, yto @TC Poccum ycraHoBuia
(bakT HEOJHOKPATHOIO HAPYIICHUS] OOIIECTBOM TAMOXKEHHBIX MPaBUI (TPUKIbI
B TEUEHME ToJla; BoceMb pa3 B mnepuog ¢ 2008 roma mo 2014 ron
BKJIIOUMTENbHO). [Ipy 3TOM yKa3aHHbIE MpaBOHAPYUICHUS BBIPA3UIUCH B
HECOOOIIEHUM B TAMOXKEHHBI OpraH OOCTOATENbCTB, MPEMSATCTBYIOIINX
MIEPEBO3KE TOBAPOB B COOTBETCTBUU C TAMOXKEHHOMW IMPOLEAYPON TaMOKEHHOIO
TpaH3UTa, HAPYLICHUU CPOKA JOCTABKU TOBapa, YCTAHOBJIEHHOI'O TAMOKEHHBIM
OpraHoM, HApyUIEHUU CPOKa TaMOXXEHHOTO TpPaH3UTAa TOBAPOB, HAXOISALIUXCS
MoJ, TAMOXXEHHBIM KOHTpPOJIeM Ha (OJMH) JI€Hb, yTpaTe CPEACTB TaMO>KCHHOMU
UJEeHTU(PUKALINY.

OO6mecTBO 00paTHIIOCh B apOUTPAXKHBIN CYyJl C 3asBJICHUEM O MPU3HAHUU
YKa3aHHOTO PAaCHOPSKEHUST HE3aKOHHBIM.

Otka3piBasi B YAOBJIETBOPEHUU TpeOOBaHUS OOIIECTBa, CyA IEepBOU
WHCTAHIIMM MCXOAWJI M3 TOro, 4YTO OOMIECTBO OBUIO TMPHUBICYEHO K
aAMUHUCTPATUBHON  OTBETCTBEHHOCTHM 3@  HAPYUIEHHWE  TaMOXEHHOIO
3aKOHOAATENBCTBA MO BOCBMHU MOCTAaHOBJIEHUSIM, KOTOPHIE BCTYIWIN B CHIIy H
He OBLIIM OCTIOPEHBI B YCTAHOBJICHHOM TOPSIJIKE.

OTMeHss pellieHre cy1a IEPBOM MHCTAHIIMHU U YAOBIETBOPSS TPEOOBAHMS
oO0IecTBa, Cy/l aneUIAIMOHHON MHCTAHIIMU MPUILET K BBIBOJY O TOM, UYTO MpHU
npunstin pemieauss @TC Poccun He ywia KpuTepuil CEpbe3HOTO XapakTepa
HapylIEeHUsI HOPM TaMOXEHHOI'O0 3aKOHOAATENbCTBA, MPEAYCMOTPEHHBIN CT. 38
KonBenumn M/III. [lomymieHHbIE NMPAaBOHAPYLIEHUS HE MOIVIM IOBJIUATH HA
ompeiesieHHe pa3Mepa MojyieKaliuxX yriaTe TaMOKEHHBIX TUIaTeXel, B CBSI3H C
YyeM OCHOBAaHMN CYUTaTb HX CEpbEe3HbIMU He wuMeercs. KoauyecTBo
npaBoHapymenud 3a mnepuon ¢ 2008 mo 2014 rom ¢ yderoMm TOro, 4TO
OOIIIECTBOM €XKETrOJIHO OCYILECTBIISETCS OO0JBIIOE KOJIMYECTBO TMEPEBO3OK,
TaK)Xe HE CBUJICTEIIbCTBYET O CEPhE3HOM YMBIIIJICHHOM HAPYIICHUH OOIIECTBOM
TaMO>KEHHBIX TTPaBUJL.

ApOuUTpaXHBII  Cyld  OKpyra OTMEHWJ  TIOCTaHOBJIGHHE  CyJa
aneJUSIMMOHHON HHCTAaHUMKW W OCTaBWJI B CHJIE pEIICHHE Ccyaa IepBOr
WHCTAHIIMU, yKa3aB, 4to wucciegoanue @DTC  Poccum  cocrtaBa
aAMUHUCTPATUBHOTO MPABOHAPYIICHHS, HATMYUS WU OTCYTCTBHS OTATYAIOIINX
00CTOATENICTB, pa3Mepa OTBETCTBEHHOCTH, Bpela M TSXKECTH HACTYIHUBIINX
MOCIIEICTBUNA JOJDKHO OCYIIECTBIISIThCS B ciydae, korga @TC Poccum pemraet
Borpoc 00 u3bsATUM Jomycka K mporeaype MJIII 3a cepbe3nbie, a He 3a
HEOJHOKpATHbIE  HApyIIeHUs  TAaMOXXEHHBIX  mpaBwi.  HeomHokpaTHOE
MpUBJIeYeHUE OOIIECTBA K aIMUHUCTPATUBHON OTBETCTBEHHOCTH caMmo MO cebe
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ABJIIETCS (PAKTOM, CBHUJIETENIBCTBYIOLIUM O HECOOIIOICHUN JTAHHBIM OOIIECTBOM
TaMOKEHHOI'0 3aKoHonarenbeTBa Poccuiickon denepanuu, U JaeT OCHOBAHUS
®TC Poccun coMHEBAThCS B CIIOCOOHOCTH 3asIBUTEINS IPUHUMATh BCE MEPHI JIsI
coOmoieHns 00s13aTENIbHBIX TPEOOBAHUN TaMOXKEHHOTO 3aKOHOJATENIbCTBA MPH
OCYILIECTBIICHUU MEPEBO3OK 110 Tepputopun Poccuiickonn denepanuu.

Cyneonas komerus BepxoBHoro Cyna Poccuiickoit ®enepanuu
OTMEHWJIa TIOCTAHOBJICHHE apOUTPAXHOTO Cyda OKpyra M OCTaBWJIa B CHJIC
IIOCTAHOBJICHHE CY/a alleJUIIMUOHHON HHCTAHIIAH T10 CJIETYIOLIUM OCHOBAHUSM.

CormacHo nonoxenusMm Konsenumn M/III 1 HOpMaM HalMOHAJIBHOTO
3aKOHOJATENbCTBA Jomyck mo mnponexype MJII o3nawaer npenocrasieHHe
NEPEBO3UMKY JIBIOT B  BHJE€ BO3MOXKHOCTH IIOJIb30BaThCs  OCOOBIMU
TaMOKEHHBIMM TpaBUJIAMH, KOTOPBIA O0OJIEr4aeT yYCJIOBUS  BBIIIOJIHEHUS
MEXIyHapOJHONH aBTOMOOWJIBHON NepeBO3KH. JluieHue mnpaBa IMOJIb30BaHUS
YKa3aHHOM JIbIOTOM HE MOXKET ObITh IPONU3BOJIbHBIM.

B coorBerctBum ¢ 1. 4 cr. 6 1. II KouBenumn MJIII pa3pemenne na
noctyn k mnpouenype MJII mpencrtaBiseTcss TOJBKO TEM JHMLAM, KOTOPBIE
YIOBJIETBOPSIOT MUHUMAJIBHBIM YCJIIOBHSIM U TPEOOBAHMSIM, U3JI0KEHHBIM B 4. I
IIPUJIOKEHUS 9 K yKa3aHHOW KOHBEHLIUH.

IIyaktom 1 4. II mpunoxenus 9 x KomBenumm MJIII ycranoBieHsl
MUHUMAJIBHBIE YCJIOBHSI M TpeOOBaHUSA, KOTOpBIE JOJIKHBI COOJIIONATHCS
JULAMH, JKEJIAloUMU TOIYy4YuTh noctyn K npouenype MJIIL, B wacTHOCTH
OTCYTCTBUE CEPBE3HBIX WM HEOJHOKPATHBIX HAPYLIECHUN TaMOKEHHBIX IPaBUII
WJIM HAJIOTOBOI'O 3aKOHOIaTEIIbCTBA.

be3 ymepba nns cr. 38 310 paspenieHre U3bIMaeTcs, €ciu COOII0CHIE
ATUX Kputepues Oobiie He oOecrieunBaercs (1. 4 cr. 6 Kousenuun MJIIT).

ITynkr 1 cr. 38 Koueenmuu MJIII mpegycmaTpuBaeT, 4TO Kaxkaas
JloroBapuBaromascst CTOpOHa HUMEET MpPaBO BPEMEHHO WM OKOHYATEIbHO
JUIIATh TpaBa MOJIb30BAHUS MOCTAHOBICHUSAMM JIAHHOM KOHBEHLMHU BCIKOE
JIMI0, BAHOBHOE B CEPHE3HOM HAPYIICHHH TaMO>KEHHBIX 3aKOHOB WJIM MPaBUII,
MPUMEHSEMBIX MPU MEXAYHAPOIHON NIEPEBO3KE IPY30B.

To ecTh uU3bBATHE B JIFOOOM cllydae JOJKHO OCYIIECTBIATHCS 0€3 yiiepoa
JUUIsL KPUTEPHUS CEPHE3HOCTH, YCTaHOBIEHHOTO CT. 38 KonBeniuu M/II1.

Takum o00pa3oM, CHUCTEMHOE W TEJIEOJOTMYECKOE TOJIKOBAaHHWE HOPM
Kouenmuun ~ MJIII, kotopas npuHMManach B  IedIX  OOJIETYeHHS
MEXIYHAPOJIHON MEPEBO3KU T'PY30B JOPOKHBIM TPAHCIOPTOM M YIPOILECHHUS
aIMUHUCTPATUBHBIX M TaMOXEHHbIX  (opMajgbHOCTE B  00JACTH
MEXIYHAPOIHBIX IEPEBO30K, CBUAETEIBCTBYET O TOM, YTO HEOJHOKPATHOCTH
HapyILIEHUsT HOPM TaMOKEHHOI'O WJIM HAJOrOBOTO 3aKOHOJATENbCTBA CaMa II0
ceOe HE MOXXET SBJISATHCS OCHOBAaHHMEM IS JIMILEHUS JIOMyCKa K MpOLEeAype
MJII. HeobxoaMMoO y4HMTBIBaTh, HACKOJBKO CEPbE3HBIM XapakTep HOCAT
HapyILIEHUsT M HACKOJbKO CYIIECTBEHHBIH Bpe] MPUUYHUHSIOT OOIIECTBEHHBIM
OTHOILICHUSIM, MCXOJs M3 HEO0OXOIUMOCTH oOecreueHus OajlaHca HWHTEPECOB
CTOPOH  CHOpPHBIX  MPaBOOTHOLIEHWH, B TOM YHCIE TOCYyAapcTBa,
3aMHTEPECOBAHHOTO B Y4YaCTUM  OTEUYECTBEHHBIX  IEPEBO3UYMKOB B
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MEXKYHAPOIHBIX JIOPOKHBIX TIEPEBO3KAX M CO3JAHUM YCIOBHM I MX
KOHKYPEHTOCTIOCOOHOCTH B yKa3aHHOW c(epe MeKTyHapOIHBIX YCIYT, HA 4TO,
cpenu mpodero, ObUTIO HampaBieHO mpucoeanHeHue Poccuiickoit denepanum K
HopmaM Konsenumu M/III.
Onpeoenenus Ne 305-K1'16-5744,
305-K1'16-7183, 305-K1'16-8764

VL. IIpoueccyanvusie éonpocut

19. ApOuTpaxHblid Cyl He MOXKeT OTMEHHUThb pelleHHe TPeTeHCKOro
Cyda, KOTOPbIM OTKA3aHO B MNPU3HAHMU HHUYTOKHBIM COIJVIALLIEHUS] O
NpeI0CTABIEHUN JOJKHUKOM KPeIUuTOPY HeIBHKMMOH BellM C LeJbIo
NOrameHnsi 0053aTeJIbCTB MO KPEAUTHOMY J0TrOBOpPY, JHIIb IO TOMY
OCHOBAHHMIO, YTO B MOMEHT 3aKJIIOYEHHUS] 3TOT0 COIJIALIEHUS JOJIKHUK He
MOT PACTIOPSZKATHCA JAHHBIM UMYIIECTBOM. JTH 00CTOATEIHLCTBA TAKIKE He
MOIYT CJYKUTh OCHOBAHMEM JIJisi TPU3HAHUA HeAelCTBUTEILHOM
TPeTEelCKOi OTOBOPKH, MOCKOJbKY OHA HOCUT ABTOHOMHBII Xapakrep.

Mexnay 0aHkOM M (DOHIOM 3aKIIOUEHO COTJIAIIEHHE, B COOTBETCTBUU C
KOTOPBIM (POHJ MPENOCTaBISAET HEABHKUMOE UMYLIECTBO C LIETIBIO MOTALICHUS
00s13aTenbCTB 00IIecTBAa Nepe] O0aHKOM IO KpPEeOUTHOMY JOroBopy (manee —
cornamenue). B cormameHun cojiepkaiaoch ycloBUE O TOM, 4TO JitoOOoil crop,
pa3HOTIache WM MPETEH3Usl, BBITEKAIOIINE U3 WM B CBSI3U C JOTOBOPOM JIMOO
€ro0 HapyLICHUEM, IPEKPAlEHUEM WIA HEACHCTBUTEIBHOCTBIO, a TaKKe
HE3aKIIOYEHHOCTBIO, IOJIEKAT Pa3pEUICHUI0 B ONPEIEICHHOM TPETEHCKOM
cyne.

@oHJ1 00paTuiics B TPETEUCKUM Cyl ¢ MCKOM K OaHKy O NpU3HAHUU
COrJIAIIeHUs] HUYTOKHOM CJIIETIKOM, CChUIasiCh Ha TO, YTO HAa MOMEHT €ro
3aKi04YeHuss (QoHA He o0ianan MOJHOMOYMSMU IO Tepenaye Mpasa
COOCTBEHHOCTH HA JIaHHO€ MMYIIECTBO, TAK KAaK CyJOM Ha HEro ObUI HaJOKEH
apecT.

PemeHneM TpeTeiickoro cyaa B YIOBJIETBOPEHHMU MCKOBBIX TpeOOBaHUM
OTKa3aHo.

®donn oOpaTHiiCcs B apOUTPaXKHBIN Cya K OaHKY C 3asiBieHHeM 00 OTMEHe
pELIEHUs] TPETEHCKOro CyJa, MOCKOJIbKY OHO HAapyllaeT OCHOBOIIOJArarolive
IPUHIUIBI POCCHIMCKOrO IMpaBa, a UMEHHO NPUHLMUI 3aIlpeTa PaclopsKEHHUS
MMYILIECTBOM, PACIIOPSIKEHUE KOTOPBIM 3alPEeIEHO.

OmnpenenenueM cyja NMepBOil MHCTAHIMM, OCTABICHHBIM 0€3 M3MEHEHUS
MOCTAHOBJICHUEM  apOUTPaXXHOrO  Cyda  oOkpyra, TpeboBanue  (Qonaa
ynoBierBopeHo. Cyapl COTrJIaCUIUCh C JIOBOAOM (OHAA O HUYTOXKHOCTH
COrJIAllIeHHs, TIOCKOJIbKY OHO OBLJIO 3aKJIIOYEHO B TMepuoj JEHCTBUSA
oOecrieunTenbHbIX Mep. Kpome Toro, cyabl mOpuU3HAIM, YTO HHUYTOXKHOCTH
COIVIAILIEHUS NPUBOAUAT K HHUYTOXXKHOCTH COZEpXKALIEHUCs B HEM TPETEUCKOU
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OTOBOPKH, YTO B COOTBETCTBMM C M. 1 4. 2 cr. 233 AIIK P® sBusaercs
OCHOBAHMEM JIJI1 OTMEHBI PELICHUs TPETEHCKOIO CyAa.

Cynebnas koserusi BepxoBnoro Cyma Poccuiickoii ®enepanuu
OTMEHWJIa OMNpEJECICHUE CyAa MEepBOM HMHCTAHIMM M IOCTAaHOBJICHHUE
apOUTPaXHOTO Cy/la OKpyra U OTKa3ajia B YJOBIIETBOPEHUHU TpeboBaHusa (HoHaa
0 CJIEAYIOIIMM OCHOBaHHUSM.

ITo cmpiciny uu. 3 u 4 ct. 80 DenepanbHOro 3akoHa oT 2 okTs06ps 2007 r.
Neo 229-03 «O0 HCHOTHUTENHHOM MPOU3BOJICTBEY, MPU HAJOKEHUU apecTa Ha
UMYIIECTBO JIOJDKHMK JIMIIAETCSl TIpaBa PACHOPSIKEHUS apeCTOBAaHHBIM
MMYIIIECTBOM, €CJIM OTCYTCTBYET yKa3aHUeE Cy/1eOHOTO MPUCTaBa-UCIIOTHUTEIS B
MOCTAHOBJICHUH O HAJIO)KEHUM apecta 00 OrpaHUYEeHUM TpaB BIAJCHUSA U
MOJIb30BAHUSI.

Hcxons wu3 3TOro 3akilOYEHHE COTJAIIeHUS O TOM, YTO JOJDKHHUK
o0si3yeTcsi mepefarb NMpPaBO COOCTBEHHOCTH Ha HEIBMKMMOE HMYILIECTBO C
LEIbI0 TOrameHusi o0sA3aTeNbCTB MO KPEAUTHOMY JIOTOBOPY, SIBIISETCS
MpaBOMEpHbIM. He3akOHHBIMU MOTYT OBITh MHPHU3HAHBI TOJIBKO JEUCTBUS TIO
nepefgadye B COOCTBEHHOCTh JPYroro JIMIIA MMYIIECTBA, PacHopsKaTbCs
KOTOPBIM 3aMPENIEHO B CHITy HAJIO)KEHHBIX 00€CTIEYNTEIbHBIX MEP.

Kpome TOro, OmmOOYHBIM SIBISETCSA BBIBOJ CYJAOB O HHUYTOXKHOCTH
TPETEUCKOM OrOBOPKH. TpEeTerCcKoe COIIAlIEHWE — 3TO  COIVIAlICHHE,
yCTaHaBJIMBAIOIIEe B3aWMHBIE IpaBa U OOS3aHHOCTH CTOPOH IO BOIPOCAM
cnocoba, ¢GopMbl M MpOLEAYpPhl pa3pelieHUus BO3MOXKHOTO CIIOpa, a He
COTJIAllICHHE, OMPEENIoNnee B3auMHbIE TPAKIAHCKHUE TpaBa M OO0S3aHHOCTU
CTOPOH, XOTS U 3aK/IIOUYEHHOE B (popMe rpakJaHCKO-IPAaBOBOrO AOroBopa. B
CUJIy YKa3aHHOM NPHUPOAbI TPETEHCKOE COTJIAIIEHHE HOCUT aBTOHOMHBIA OT
OCHOBHOTO J0oroBopa xapakrep (m. 1 ct. 17 @enepanbHOro 3aKoHa oT 24 urois
2002 1. Ne102-®3 «O Tpeteiickux cynax B Poccuiickoit deaepariumy).

CrnenoBaTenbHO, IPU3HAHKE JOTOBOPA HEJIEWCTBUTEIIBHBIM B TOM CIIy4ae,
KOI/Ia MMEIOTCS Takue OCHOBAaHHWSA, HE BJIEYET aBTOMATHYECKOTO IMPU3HAHUS
TPETEMCKON OTrOBOPKH HEICUCTBUTENBHOU. JI€MCTBUTENBHOCTh TPETEHUCKOMN
OTOBOPKH HE 3aBUCHUT OT JI€UCTBUTEIIBHOCTH OCHOBHOI'O JIOTOBOPA.

OcHOBaHUsI HEIEUCTBUTEIBHOCTU TPETEHCKON OTOBOPKU B OOJBIIMHCTBE
CllydyaeB HOCST CaMOCTOSATENbHBIM XapakTep U OLEHHMBAIOTCA CYAOM
CaMOCTOATENLHO (HarpuMep, MOPOKH BOJU MPU 3aKIIOYCHUH TPETEHCKOTro
COTJIAIICHUS] WU HapylIeHHe apOuTpaOdeNbHOCTH CHOpPOB), U TOJBKO B
ONPEICJICHHBIX CIy4YasX MOTYT COBNAJAaTh C OCHOBAHHUSIMU HEJIEUCTBUTEIbHOCTH
JIOTOBOPA B 11€JI0M (B YaCTHOCTH, MPHU BIsIBIIEHUH (hanmbcudukaium).

Onpeoenenue Ne 306-2C16-4741
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CYAEBHAA KOJVIEI' YA
IO YI'OJIOBHBIM JAEJIAM

|. Bonpocwul keanuguxkayuu

1. Pa30oiiHoe HamaaeHue, B Xo0Je KOTOPOr0 BHHOBHBIH ¢ HeJbIO
XHIIEHUsI 4YYy)KOr0 HMMYIIECTBa MNMPOHWMK HAa TEPPUTOPHIO OXPaHsIeMOI
ABTOCTOSIHKH, KBAJTU(PUIUPYETCSI KAK COBEPIIEHHOE ¢ HEe3aKOHHBIM
MPOHUKHOBEHHEM B HHOE XPAHUJIHIILE.

Cyaom ycTaHOBJIEHO, 4yTO Sl. corjlacHO 3apaHee pa3pabOTaHHOMY ILIaHY,
J0’KIABIIMCh, KOTJIa OXPAHHUKH 3aKPOIOT BOPOTAa aBTOCTOSIHKH, NIEPENE3 Uepes
3a00p W, HE3aKOHHO MPOHUKHYB Ha OXPAHIEMYIO TEPPUTOPHUIO, COBMECTHO C
JPYTUMHU COYYAaCTHHKAMHU COBEpIIMI Pa300iHOE HamaJeHue Ha OXPaHHUKOB
ABTOCTOSIHKY C I[EJIbI0 XUILEHUS HAXOIUBIIMXCS HA HEW aBTOMAIIIH.

JeiictBusa ocyxaeHHoro . KBaquUIMPOBAaHBI CyJIOM Kak pa30oi,
COBEpIICHHBII B TOM UHCII€ C HE3aKOHHBIM NPOHUKHOBEHUEM B HHOE
XpaHWINLLIE.

CynebHast KkoJuierusi 1O YyrojoBHbIM Jenam  BepxoBHoro Cyna
Poccuiickoit ®Depaeparniuu  ocTtaBuia HOpuUroBop 0€3 U3MEHEHHUs, YyKa3aB
cleayromiee.

B coorBercTtBuM ¢ npumedanueM K cT. 158 YK PO xpanwnumiem, B
YaCTHOCTH, SIBIIAIOTCS YYACTKH TEPPUTOPHUH, MPETHA3HAYEHHBIE I XPaHEHUS
MaTepUAIIbHBIX IEHHOCTEM.

ITon He3aKOHHBIM NPOHUKHOBEHHEM IIOHUMAETCS MPOTUBOIIPABHOE
BTOPKEHHE C LEJIbI0 COBEPILIEHUS XUIIeHUs. VIMEHHO Takue 0OCTOATEIbCTBA
OBLIIM YCTaHOBJIEHBI IPUTOBOPOM.

Onpeoenenue Ne 56-A11Y16-5CI1

2. JlelicTBUSI BHHOBHOIO, HMEKIIEr0 YyMbICceJ Ha  COBIT
HAPKOTHYECKHX CPEACTB HECKOJIbKHM JIMIAM IPH OTCYTCTBHUM € HUMHU
NpeIBAPUTEIBHON JOrOBOPEHHOCTH Ha peajM3aluI0 Bcero odbema JITHX
CPeACTB, ciaeayer KBAJIM(PUUHPOBATH KaK CaMOCTOSITeIbHbIC
NpecTyJIeHHs, PexyCMOTPeHHbIe 4. 1 CT. 228' VK P®.

ITo mpuroBopy cyna ot 17 mapra 2009 1. (C yd4eTOM BHECEHHBIX
m3mernennit) O. ocyxmeH mo 4. 3 cr. 30, @. 1 cr. 228" VK P®
(mBa mpectymuieHus), mo 4. 1 ct. 30, . «r» 4. 3 cT. 228" VK P.

O. npu3HaH BMHOBHBIM M OCYXJEH 32 JIBa MOKYIICHUS HA HE3aKOHHBIN
COBIT HAPKOTUYECKUX CPEACTB M 3a MPUTOTOBICHHUE K HE3aKOHHOMY COBITY
HApKOTUYECKUX CPEJICTB B 0COO0 KPYITHOM pa3Mepe.

OcyXJIeHHbIi B KacCallMOHHOW ajo0e TMpocusl O TepecMoTpe
COCTOSIBIIIUXCSI B OTHOIIEHWU €ro CYJIEeOHBIX pEIICHHM, yKa3blBas, UTO €ro
JNEWCTBUS  HEOOOCHOBAHHO  KBaIM(UIMPOBAHBI KAaK  CaMOCTOSTEIIbHBIC
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IPECTYIUICHUS, IOCKOJIbKY, UMEsI yMbICEN Ha COBIT HAPKOTUYECKUX CPEICTB B
0c000 KpyHmHOM pa3Mepe, OH CObUI JIMIIb YacThb, HE OOPa3yIOIIyI0 KPYITHBIHI
pa3Mmep. B cBs3u ¢ 3TUM OCYKJIEHHBIA MPOCHIT KBATHU(PHUIIMPOBATH €r0 JEHCTBUS
mo 4. 3 cT. 30, 1. «r» 4. 3 CT. 228! VK P.

CynebHast koJuierusi 1O YrojoBHbIM Jienam  BepxoBHoro Cyna
Poccuiickoii denepaiinu ocTaBmiia MPUTOBOP B YACTH KBATU(PUKAIUU JCHCTBHI
OCYKJIEHHOTO 0€3 U3MEHEHHUS, MOTUBHPOBAB CJICTYIOIINM.

Cyn nmpaBuwibHO KBaNUM(UUUPOBAX JEHUCTBUS  OCYXKJIECHHOTO  Kak
OTHEJIbHBIE TPECTYIJICHUS, IMOCKOJbKY, KaK YCTaHOBJIEHO CYyJIOM U He
OCIIapUBaETCs B Kajlo0e, OCYKIECHHBIM MOKYIIAJICS Ha COBIT HAPKOTUYECKOTO
CPEICTBA IBYM Pa3HbIM JIMLIAM.

AHanu3 NoKa3aHUM OCYXJIEHHOTO B CyJIeOHOM 3acelaHuH, MOKa3aHWM
cBUAETENS N0 ceBIOHUMOM «C» u cBuaetens [1. cBUAETeNbCTBYET O TOM, UTO
y OCYXKJIEHHOTO HE UMEJOCh JOTOBOPEHHOCTH C YKa3aHHBIMU JIMLIAMU Ha COBIT
BCero o0beMa HapKOTHYECKHUX CPeaCTB, uMeBmuxcs y O.

Onpeodenenue Ne 5-Y][16-61

3. He3akonnble npuoOpeTeHHe M XpaHeHHe O0e3 meau CcObITA
HAPKOTHYECKHX CPEACTB B 3HAYUTEJIBHOM M KpPYINHOM pa3mepe,
COBEpPIICHHbIE € €IUHBIM YMBICJIOM, KBAJIU(PUUUPYIOTCH KAK OIHO
npecrynjieHue, NnpeaycMoTpeHHoe 4. 2 cT. 228 YK P®.

[ mpu3zHaH BHUHOBHBIM B TIOKYIICHHM Ha HE3aKOHHBIM COBIT
HApKOTUYECKUX CPEACTB B 3HAUUTEIHLHOM pa3Mepe, COBEPIICHHOM T'PYIIINON JIUIL
M0 MPEeIBapPUTEIHLHOMY CTOBOPY, HE3aKOHHBIX MPUOOPETEHUM U XpaHEHUU Oe3
eI CObITa HAPKOTUYECKUX CPEJICTB B 3HAUUTEIIBHOM U KPYITHOM pa3Mepax.

Ilo mpurosopy cyma I'. ocyxeH mo 4. 3 cr. 30, mm. «a», «o» 4@. 3 cr. 228"
K 8 romam JmmieHuss ¢cBoOonpl, Mo 4. 2 cT. 228 YK P® x 3 romam jmnieHus
cBoOOabI, Mo 4. 1 cT. 228 VK P® k 6 MmecsmaM JuIICHUS CBOOOIBI, a IIO
COBOKYITHOCTH MPECTYIICHUH, ONpenessieMon no npasuiaM 4. 3 ct. 69 YK PO,
MyTEM YACTUYHOIO CIIOKEHMSI HA3HAYEHHBIX HaKa3aHWl — K 9 rogaM JUIIEHUS
cBOOO/IBI.

[Tocnenyromue cyneOHbIE WHCTAHIIMKM  OCTAaBWIM MPUTOBOp  Oe3
WU3MEHEHHSI.

B xaccarmonHoit xao0e agBokaT B MHTEpecax OCYXKIEeHHOro I'. mpocur
OTMEHHTH CyAcOHbIE peIIeHUS ¥ HalpaBUTh YrOJOBHOE JEJII0 HAa HOBOE
cyneOHoe pa3bupaTenbcTBO. I[Ipy ATOM 3alIMTHUK YyKa3blBal Ha TO, 4YTO
nevictBuss ['., CBs3aHHBIE C HE3aKOHHBIM TIPUOOPETEHHEM U XpaHEHUEM
HApKOTUYECKUX CPEACTB Oe3 e cObITa, HEMPaBUIbHO KBaTU(UIIMPOBAHBI MO
nByM cratbsiM YK PO.

CynebHast koJuierusi 1o yrojoBHbIM Jenam  BepxoBHoro Cyna
Poccuiickoit ®@enepaiuy M3MEHWIIA MPUTOBOP HAa OCHOBAaHWMU 4. 1 CT. 401"
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VIIK P® B CBSi3M C CYHIECTBEHHBIMH HAPYLICHUSIMU YTOJOBHOTO 3aKOHA,
MOBJIMSABIIMMU Ha UCXOJ JIeJIa U BHIPA3UBUIMMHUCS B CIEIYIOUIEM.

CornacHo (akTHUeCKUM OOCTOSITENIbCTBAM JleNia, MPHU3HAHHBIM CYJ0M
nokazanabpiMu, ['. 23 saBaps 2013 r. He3akoHHO, Oe3 menu cObITa, MpuoOpen
HAapKOTUYECKOE CpPEACTBO — CMECh, COJepKallyo MetaaoH (denamon,
noyiorH), KOTOPOEe HE3aKOHHO XpaHui: Maccoit 0,739 T — mipu cebe, a Maccoi
6,606 T — noma. 25 auBaps 2013 r. HapKoTHUECKOE CPEACTBO Maccou 6,606 T
OBbLJI0O M3BATO B XOAE€ IMPOBEACHUS COTPYAHMKAMU TMPABOOXPAHUTEIBHBIX
OpraHoB OOBICKa IO MECTY >kuTeNbcTBa I

Takum  oOpa3oM,  yCTaHOBUB, UYTO  yMBICIOM  OCYXIEHHOTO,
HaIpaBJCHHbIM HA HE3aKOHHBIE MPUOOPETEHUE M XPAHEHHE HAPKOTHUYECKUX
cpenctB 0e3 1enu cObITa, OXBaThIBAJUCh OJAHM W T€ K€ JCUCTBUS C
HApKOTUYECKUMH CpPEICTBAMU B KpPYIIHOM pa3Mepe, CyJ HENpaBHIBHO
MPUMEHUT YTOJIOBHBIM 3aKOH, JOMOJHUTENBHO KBaIU(HUIIMPOBAB JEHCTBUSA
OCYXJI€HHOrO 1o 4. 1 cT. 228 YK PO.

B o0OocHoBanue perieHuss 00 OTKa3e B YJIOBJIETBOPEHHHM KacCallMOHHOMN
XKanoObl aJBoKaTa B MHTEpecax OCYKIEHHOTO B 4YacTU HENpaBUIbHOU
KBAIM(PUKALUKA JEUCTBUI OCYXKIEHHOTO IO COBOKYIMHOCTH HPECTYIUICHUI,
peayCcMOTpeHHBIX 4. | cT. 228, 4. 2 cr. 228 YK PO, npe3uanym ropoackoro
Cyla B CBOEM TIOCTAHOBJIEHWU YKa3all, 4YTO MepeKBaTU(PUKALMS J1EHCTBUIMA
OCY’>KJIGHHOT'O 10 HE3aKOHHOMY NPHOOPETEHUIO U XPAHEHUI0 HAPKOTUYECKOIO
CpellcTBa — CMecH, coiaepxarieil metanoH (deHanos, A0I0PUH), Maccol He
meHee 0,739 r u ero AeWcTBUN MO HE3aKOHHOMY NPUOOPETEHHUIO U XPAHEHUIO
HapKOTUYECKOTO0 CpeACcTBa — CMECH, cojepameid MetaaoH ((enanod,
nosiopuH), Maccor 6,606 T Ha enMHOE MPECTYIUICHHE, MPEAYCMOTPEHHOE 4. 2
cT. 228 YK P®, yxyamaeTr MojJoKeHUE OCYXKIAEHHOIO, MOCKOIbKY B JaHHOM
clly4ae B OTHOLLEHUU IEUCTBUM, KBaTUPUUUMpPOBaHHBIX 1O 4. 1 cT. 228 YK PO,
NpUMEHSIETCS  Apyras HOpMa YroOJIOBHOTO 3aKOHA, CaHKIMS  KOTOPOM
npeaycMaTpuBaeT 00Jee CTPOroe Haka3aHue.

OnHako [aHHBIA BBIBOJ CyJa KACCAlMOHHOM WHCTAaHLUMU SBJISETCS
OLIMOOYHBIM, TOCKOJIbKY, TIO CMBICIy 3aKOHa, Oojee TIKKUM SBISETCA
OOBHHEHME, KOTJa MPUMEHSETCS Jpyras HOpMa yrojOBHOIO 3aKOHa (CTaThbs,
YacTh CTAaThU WJIM MYHKT), CAHKLMS KOTOPOM IperycMaTpUBaeT 0ojiee CTpOroe
Haka3aHue; B OOBHHEHHE BKJIIOYAIOTCS JOMOJHUTEIbHBIC, HE BMEHEHHBIC
oOBHUHsIEMOMY (DaKThl (SMHU30/IbI), BIEKYIIME H3MEHEHUE KBaIU(PUKAIIUKA Ha
3aKOH, MTpelycCMaTpUBaIOLIUi 0oJiee CTPOroe Haka3aHue, JM00 yBeINYUBAIOLIIE
dbakTHyeckuii 00beM OOBHHEHHS, XOTS W HE HM3MCHSIOMINE HOPUIUICCKON
OLICHKH COJIESTHHOTO.

B nanHoMm ciyuae kBanmudukanus AEWCTBUN OCYXIEHHOro Mo (hakTam
HE3aKOHHOTO XPAaHEHMsI HAPKOTHYECKOTO CPEICTBA, OOHAPYXKEHHOTO Kak IpH
€ro 3aJiep>KaHud, TaK U B XOJIe¢ OOBICKA MO MECTY €ro HUTEJIbCTBa, MO 4. 2
cT. 228 YK P® c¢ uckitoueHueM uziuiiHe BMeHeHHOH 4. 1 c1. 228 YK P® ne
YXYAIIAeT TMOJOXKEHUE OCYKJIEHHOIO, TaK KakK OHa HE BIJIEYET 3a COo0oi
u3MeHeHHe (PaKTUUECKUX OOCTOSITENbCTB Jiella, YCTAHOBJICHHBIX CYJIOM NEPBOM
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WHCTAaHIMM, U HE YBEJIWYUBAET (PAKTUUYECKUU OOBEM MPEAbSIBICHHOTO €My
OOBHHEHMUSI.

Takoil BBIBOJ CIEAyEeT U3 TOrO OOCTOSITENbCTBA, 4TO CT. 228 YK P®
pa3rpaHUYMBAET TSHKECTh YTOJIOBHOM OTBETCTBEHHOCTM B 3aBUCUMOCTH OT
pa3Mepa HAPKOTUYECKOIO CPEJCTBA, C KOTOPHIMH COBEPIICHBI HE3aKOHHBIE
nercTBus 0e3 1enu ero cObiTa, a UMEHHO B 3aBUCHUMOCTH OT 3HAYUTEIBHOIO
(4. 1 ct. 228 YK P®), kpynHoro (4. 2 ct. 228 YK P®) u ocobo kpynHoro (4. 3
cT. 228 YK P®) pasmepoB, ompeaessitoniux O00OBEKTUBHYIO CTOPOHY COCTaBa
MPECTYIICHUS.

[To nanHOMY €y yCTaHOBJIEHO, YTO ['., AEHCTBYS C €AMHBIM YMBICIOM,
HE3aKOHHO TMpUOOped M 3aTeM HEe3aKOHHO XpaHuil 0e3 1enu cObITa
OJIHOBPEMEHHO B pPa3HBIX MECTaX HAPKOTUYECKHUE CPEACTBA B KOJIMYECTBE, HE
oOpazyrorieM B 00IIel CI0KHOCTH 0C000 KPYITHBIN pa3Mep, T.e. 00Jiee THKKUN
KBTU(PUITUPYIOIIUNA TPU3HAK.

Ucxona u3 uznoxenHoro CyneOHas KOJUIETHUS HW3MEHWJIA MPUTOBOP U
NOCJIEAYIONIME CylneOHble pelIeHUus W MepeKBaTU(pUUUpOBaia JIEHCTBUS
OCYXJeHHOrO € 4. 1 cT. 228 m u. 2 ct1. 228 YK P® Ha 4. 2 ct. 228 YK P®, no
KOTOPOM Ha3HAauWja Haka3aHUE B BUJIE JMIIEHHUsS cBOOOABI Ha cpok 3 roxa. Ha
OcHOBaHMH Y. 3 cT. 69 VYK P® 1o COBOKyNHOCTM MpECTYIUJIEHUU,
npeaycMOTpeHHBIX 4. 3 cT. 30 u ni. «a», «O» 4. 3 CT. 228%, 4. 2 ct. 228 VK PO,
MyTEM YaCTUYHOTIO CIOXEHUS HA3HAYEHHBIX HAKA3aHUM OKOHYATEIIbHO
Ha3Hauuia [. Haka3aHuWe B BUJE JIUIIEHUS CBOOOIBI HA CPOK 8§ JIET 8 MECSIIEB.

Onpeoenenue Ne 78-Y116-10

4. JleiicTBud Juna nomjaexar kpajgupukanuun no cr. 317 YK P® npu
HAJIMYMUA TPAMOr0 YyMbICJIA, HAINPABJEHHOI0 HA JMHIICHHE JKU3HU
COTPYAHHKA TMPABOOXPAHUTEJHLHOIO0 OpPraHa, He3aBHCHMO OT TOrO,
HACTYNIIWJIA CMEPTh MOTEPNEeBIIEro WiH HeT.

YcranoBieHo, uro y C. BOBHMK YMBICEJ COBEPIIUTH MOCSTaTeIbCTBO HA
KU3Hb COTPYAHMKA IPABOOXPAHUTEIBHOTO OpraHa — MOJHUIMH C TEM, YTOObI
BOCTIPEISATCTBOBATh €r0 3aKOHHOW JAESITETbHOCTU MO OXpaHe OOIIECTBEHHOIO
opsAKa, 00ECIEUCHHIO OOIIECTBEHHOM 0€30MMacHOCTH, U MOXUTUTh TaOCIbHOE
OpyXue U OOCTPUIIACHI.

Ocymectisaa 3agymanHoe, C. Haman Ha nojuuenckoro b. n Ha”ec emy
yZap HOKOM B TPYJIHYIO KJIETKY CJIEBa, [TOCJI€ YETO MOXUTHII TaOEeIbHOE OpYKue
(muctonet) u Ooenpunacel K Hemy. OUeBHUALIEM HAaMaJIeHUS Ha MOJULEHCKOro
OBbLJI rpakIaHuH 3., KOTOPBIN nonsiTancs 3aaepxars C.

OpnHako mocieaHUN HAHEC MOTEpIeBUIEMY 3. yAap HOXOM B JKHBOT U
CKPBUICS C MECTa MPOUCILIECTBHUS.

VYkazannsie neiictBus C. kBanuUIMPOBaHBI CyaoM 1O CT. 317, m. «O»
4.4 cT. 226 1 1. «6» 4. 2 cT. 112 YK PO.



104

B anennsumoHHBIX skanobax ocyxJeHHbli C. W ero ajBoKaT MPOCUIU
npuroBop B yactu ocyxzaeHus C. mo cr. 317 YK P® ormeHuTts u J€70
MPEKPATUTh 3a OTCYTCTBUEM COOBITHSI TPECTYIUICHUSA. YTBEPKAAIH, YTO
nerctug C. MO 3aBIIaJICHUIO OPYKHEM COTPYJHHKA MOJHUIMK HEOOOCHOBAHHO
kBanupuuupoBanbl AByMs ctaThsiMu YK PO — 226 u 317 YK P®, nockonbky
yMBbICJIa Ha JIMIICHUE KU3HU OTEPIIEBIIETO Y HEro HE ObLIO.

CynebHast koJuierusi 1o YrojoBHbIM Jenam  BepxoBHoro Cyna
Poccuiickoit denepannn ocTaBuiia IPUTOBOP B YACTHU KBATM(UKAIIUU ACHCTBUM
OCYXJEHHOTO 03 H3MEHEHHs, a KajloObl 0e3 YIOBJIETBOPEHHUS, YKa3aB
CIEeAyIOLIEE.

B cyne6Hom 3acenanuu ocyxjaeHHbIM C. HE OTpuULIal, YTO OH COBEPILIUI
HaraJeHue Ha COTPYJHHMKA TMOJUIMU C 1ENbI0 3aBIAJICHUSI €ro TaOeIbHBIM
OpYKUEM, yIapUB €ro HOXKOM, a 3aTEM HAHEC yJap HOXXOM TpaXIaHUHY 3.,
MBITABIIEMYCS €T0 3a/1epKaTh.

B cooTBeTcTBUU € 3aKIIOYECHUSIMU CYJEOHO-MEIUIIMHCKUX JKCIIEPTOB Yy
b. IrnarHoCTHPOBaHO TEIECHOE MOBPEKACHUE — HEMPOHUKAIOLIAS paHa IPYIHOM
KJIIETKM CJI€Ba, — KOTOPO€ MPOM3O0LLIO OT JEUCTBUS KOJIOIIE-PEXKYILETO
IpeMeTa HE3aJ0Jro 10 MOCTYIUIEHHS B CTAMOHAp U KBaIU(PUUUPYETCA Kak
JETKUW Bpel 300pOBbIO0 MO MPU3HAKY KPATKOBPEMEHHOIO paccTpOKCTBa
310pOBbs 10 21 1Hs.

[TocararenbCTBO Ha XKU3Hb COTPYJIHHUKA MPABOOXPAHUTEIBLHOTO OpraHa B
LENsAX  BOCHPEMATCTBOBAHUS ~ 3aKOHHOW  JIEATEIIBHOCTH IO  OXPAaHE
OOIIECTBEHHOTO TMOpPsAKa JTOJDKHO KBanuduiuponatses mno cr. 317 YK P®
HE3aBUCUMO OT TOTO, ObliIa JIM IPUUYMHEHA CMEPTH MOTEPIICBIIEMY JINOO OHA HE
HACTyIWJIa B CUJTy MPUYMH, HE 3aBUCSIIMX OT BOJM BUHOBHOTrO. [Ipectymnienue
CUMTAETCS] OKOHYEHHBIM B MOMEHT IOCATaTENbCTBA Ha XH3Hb. CyObEKTHUBHAS
CTOpPOHA MPECTYIJICHUS XapaKTePU3YETCs MPSIMBIM YMBICIIOM.

Marepuanamu jAena yCTaHOBJIEHO, 4YTO MOTepneBmMil b., gBIsICH
HITATHBIM COTPYHUKOM TOJIUIUH, ObLT OACT B QOPMEHHYIO OJICKTY, HAXOIUIICS
IIPU UCTIOJTHEHUHU CBOMX CIIYKEOHBIX 00S3aHHOCTEW MO OXpaHe OOIECTBEHHOTO
nopsiika. CoBeplleHUuEe Ha HEr0 HaMaJeHusi C 0YEBUIHOCTHIO JIJISl OCY>KIEHHOTO
C. ObUIO CONPSKEHO C BOCHPEMSITCTBOBAHUEM €r0 3aKOHHOM JEATEIBbHOCTH IO
oXpaHe 0OIIECTBEHHOIO MOPSJIKa.

O Hamuunu y C. mpsSMOro yMmbIciia Ha JIMIIEHHE >KU3HU MOTEPIIEBIIErO
CBUJIETEIBCTBYET (DAKT HAHECEHUS MM HOXXOM MPHUIIETHLHOTO yJapa B JIEBYIO
4acTh TPYAHU, TO €CTh B 00JIACTH PACIOJIOKEHHUSI KU3HEHHO Ba)KHBIX OPTaHOB
YeJOBEKa, B PE3ylbTaTe€ KOTOPOIro MOTEPIEBIIMI ymal M HE MOTr OKa3aTh
COTPOTHUBJICHUE BO BpeMsl 3aBIAJCHHUS €r0 TaOEIbHBIM OpYKHEM. YMBICET Ha
JUIICHUE KU3HU HE OBbUI JIOBEJEH /10 KOHIIA MO MPUYHWHAM, HE 3aBHUCSIIUM OT
BOJIM BUHOBHOTO, MOCKOJIBKY B pe3yJbTaTe€ HAHECEHHOrO MOTEpHEBUIEMY yAapa
HOKOM J>KM3HEHHO Ba)KHBIC OpraHbl uejioBeka (PaKTHYECKU MOBPEKICHBI HE
OBLIH, ¥ TIOTEPIEBIIEMY OblJIa OKa3aHa CPOYHAsI MEIUIIMHCKAS TIOMOIIIb.

Onpeoenenue Ne 36-AI1Y16-4
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I1. IlponeccyasibHbIe BONPOCHI

5. Coriacuo 4. 2 crt. 142 YIIK P® 3asiBiieHHe 0 SIBKE€ ¢ NMOBHHHOM
MOKeT ObITh CIEeJAHO KAaK B NHUCbMEHHOM, TAK M B YCTHOM BHJe.
Heodopmiienue 3asiBjieHMsi O SIBKe € [OBHHHOW B KayecTBe
CaAaMOCTOSITEJILHOTO MPOLECCYAJTbHOI0 J0KYMEHTA He BJIHSAET HA y4eT ITOro
00CTOAITEJILCTBA B KaUeCTBe CMArYamouero HaKka3aHus.

Kak crnenmyer wu3 wMarepuanoB yrojoBHoro pena, L. cooOGmmin
ONEPYIOJTHOMOYEHHOMY YIOJIOBHOTO PpO3bIicka ['., 4TO OH, HaxomsICh B
COCTOSIHUU aJIKOT'OJILHOTO OMbSHEHHUs, B ccope HaHec Oosee 10 yaapoB KyjgakoM
K., oHa ynana Ha nos. YBUIEB, UTO MOTEPNEBIIAS HE MOAAET MPU3HAKOB KU3HH,
OH MO3BOHWI 3. U cka3zal, yto youn K., cBoo BHHY MNpu3HAN, B COJIESHHOM
packasics.

B otnenme mnoaummm III. man aHaJIOTHYHEBIE OOBICHEHUS IIOCIIE
pa3bscHeHuns noJjoxkenuu cr. 51 Koncturynuu Poccniickon @enepanun.

Ilokazanus cBumerens [. orHocurenmbHO gaum I, yka3aHHBIX
OOBSICHEHUI HCCIEIOBaHbl CYJIOM U TOJIO)KEHBI B OCHOBY OOBHHUTEIHLHOIO
MIPUTOBOPA.

[To mpuroBopy cyma Ul. ocyxnen mo 4.l cr. 105 YK P® na 11 m;er
JIUIICHUS] CBOOO/IBI.

Cynebnas kojuieruss 1O YrojioBHeIM jenam BepxoHoro Cypaa
Poccurickon @enepaunu, pacCMOTPEB YIOJIOBHOE JEIO IO aleJUIALMOHHBIM
’Kano0aM OCYXKJEHHOTO W €ro ajJiBokara, HW3MEHWJa MPUTOBOP B YacTH
HazHayeHHoro III. Haka3aHus MO CIeayIOIMM OCHOBAHUSIM.

Cornacuo cr. 142 VIIK P® 3asBieHue O SIBKE C MOBHHHOW SIBISETCA
NOOpPOBOJIBHBIM ~ COOOIIEHHEM JIMLA O COBEPIIEHHOM WM NPECTYIUJICHUU.
3asiBJICHHE O SIBKE C TIOBUHHOM MOXET ObITh CJEIaHO KaK B MUCbMEHHOM, TaK U
B YCTHOM BHJIC.

Takum o0pa3zoM, pakTUuyeckre 00CTOATEIbCTBA /I€]Ia CBUAECTENIbCTBYIOT O
ToM, uto LIl. 1OOpPOBOJILHO COOOUIMI O COBEPIIEHHOM WM MPECTYIICHUH B
orHomiennu K., mpu 3TOM OYeBHALIEB COOBITHS MPECTYIUICHUS HE ObLIO0, a
00CTOATENILCTBA COJCSHHOTO CTajld W3BECTHBI CBUJIETENISIM CO CJOB CaMOIo
OOBHHSIEMOTO.

Heodopmnenne 3asBiaeHus O SBKE ¢ TIOBUHHOM B  KadecTBe
CaMOCTOSITEJILHOTO  MPOLECCYaIbHOIO0 JOKYMEHTa HE BIMSET B JaHHOU
CUTYaIlMH Ha YYET 3TOTO OOCTOSTEIHCTBA B KAUECTBE CMATYAIONIETO HaKa3aHH.

CynebHas koyierusi mpu3HaNIa SBKY C TOBHHHOW OOCTOATEIHCTBOM,
CMATYAIOIINM HaKa3zaHue, U cMmaryuia HasHaueHHoe III. Hakazanue mo u. 1
cT. 105 YK P® 110 10 net auienust cBOOOIEL.

Onpeoenenue Ne 11-AI1Y16-21
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6. Cyn He BmpaBe orjamarh 0e3 cOrjacusi CTOPOH TIOKa3aHMs
HeIBUBILIMXCS CBHUAETeNell, a TaKKe CChLIATHLCA B INPUIOBOpPe HA JTH
A0KA3aTeJbCTBA, €CJM  MOACYAMMOMY B  MNPeAbIIYHIUX  CTaUAX
NMPOM3BOJCTBA IO JeJy He ObLIa MPeIoCTABJI€HA BO3MOKHOCTH OCIOPUTH

MOKAa3aHUsA YKa3aHHBIX JIML, B YAaCTHOCTH B XO0J€ OYHLIX CTABOK C ero
yuactveM (4. 1 mm. 3 4. 2 cT. 281 1 4. 2' c1. 281 VIIK PD).

Kak cnemyer u3 mnporokona cyiaeOHOro 3acefaHusi, B CyJe ObLIu
orjnameHbl mnokazaHus cBumerened . wm [, sABISIOIUXCSA Trpa)xaaHaMu
Koipreizckoit PecniyOnuku. [Tokazanust ykazaHHBIX CBUJETENEH ObUIH OTJIAlIEHBI
[P OTCYTCTBUU COTJIACHSI CTOPOH Ha MX OrJAlIEHUE, 4 TAKXKE IMPU OTCYTCTBUH
OTKa3a CBUJAETENEH, SBISIOIIUXCA WHOCTPAHHBIMU Tpa)KJaHAMH, SIBUTHCS IO
BBI3OBY CY/a.

MoTuBHUpYs CBOE pELIEHUE, Cy1 IEPBOM HHCTAHIIMM COCIIACs Ha II. 3 4. 2
ct. 281 VIIK P® u yuen tor ¢akr, yro Ul. u Jl. ABISIOTCA MHOCTPAHHBIMU
rpakJIaHaMyd M B HACTOSIIEE BPEMs HAxXONATCSA 3a mpeaenamu Poccuiickoi
denepanu.

Mexay TeM OOKYMEHTOB, C TOCTOBEPHOCTBIO IMOATBEPKIAAIOIMINX OTKA3
CBHJICTEJIEH, SBIISIIOIIMXCS NHOCTPAHHBIMU I'PAKIAHAMU, OT SIBKU B CYZ, B JIEJIE
HET, U B CyJI€OHOM 3aceaHuM TaKue JOKYMEHTBI HE UCCIIEI0BAIUCE.

IIpu »tom u mnoxacyaumbii C., W €ro aaBOKaT BO3pakaJld IPOTUB
OrJIAalCHUs JAaHHBIX IIOKAa3aHUW, CChUIAsICh HAa TO, 4YTO C YKa3aHHBIMU
CBUJACTENSIMU Yy TMOJCYIMMBIX HE OBbUIO OYHBIX CTAaBOK, a TakKXe HE ObLIO
BO3MOKHOCTH 3aJ1aBaTh UM BOIIPOCHI U IIPOBEPUTH UX ITOKA3aHMUS.

Cya anesIIMOHHOM MHCTAaHUMM HCKIIOYWI W3  ONMCATENIbHO-
MOTHBHAPOBOYHOW YACTH IIPUTOBOPA CCHUIKM HA noka3anus csuaerenet L. u /1.,
IIOCKOJIBKY TIPUHATOE CYJIOM IIEPBOM HHCTAHUMU PELIICHHE IPOTUBOPEYUT
TpedoBanusiM 4. 1 u 1. 3 4. 2 c1. 281 VIIK PO.

Kpome Toro, cyn He mOpUHSI JOJKHBIX Mep K OOECIEeYEeHUIO SIBKU
ceugerensa L. B cyn, a MMEeHHO: He yCTaHOBWJ MecTo xurenbcrBa LI, B
OTHOLIEHUM KOTOPOTO MMEIUCh CBEICHHS O €ro MECTOHaXOXKICHHH B
Koipreizckoit PecnyOiivike; He HampaBUll €My [0 MECTy JKUTEJIbCTBA B
Keiprei3ckoil PecriyOnrike yBenoOMIIEHHE O BBI30BE B Cy/€OHOE 3ace/laHue U HE
oOpartuics K KOMIETEHTHBIM OpraHaM HWHOCTPaHHOIO TOCyJapcTBa C
nopyuyeHueM o0 OKa3aHUU MPaBOBOM IOMOIIM B YCTAHOBJIEHHUU MecCTa
xutenbcTBa [, u 0 BpydeHnn emy cyneOHOM MOBECTKHU.

Bwmecre ¢ TeM UCKIIIOUEHUE YKAa3aHHBIX [TOKA3aHUM HE CBUIETEILCTBYET O
HE3aKOHHOCTHU M HEOOOCHOBAHHOCTH MPUTOBOpA B LIEJIOM, TOCTAHOBJIEHHOIO Ha
JIOCTaTOYHOM COBOKYITHOCTH HHBIX JOKA3aTElIbCTB, OTBEYAIOIINX TPEOOBAaHUSIM
3aKOHa.

Onpeoenenue Ne 67-A11Y16-9
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CYAEBHAA KOJVIEI' YA
HO AIMUHUCTPATUBHBIM JIEJIAM

1. Hainume nepuuura OHOMKETAa MYHUIUNAJIBHOIO 00pa3oBaHMA
camMo mno ce0e He MOXKeT SBJIATHCI OCHOBaAaHHEM [UI NPHU3HAHUSA
HeJACHCTBYIOIIUM IOJHOCTHI) HOPMATHBHOIO INMPABOBOI0 aKTa, KOTOPbIM
HA OCHOBAHHMHM COOTBETCTBYIOIINX HOPM (eiepajIbHOI0 3aKOHOAATEIbCTBA
onpesesieHbl YCJI0BHS, MOPSA0K HA3HAYECHUS W BBIILIATHI MYHHIIUIIAJIbHOM
NEeHCHMH 3a BBICJAYTY JieT JIMOaM, 3aMellaBIIMM MYHHUIMIAJIbHbIE
JAOJIKHOCTH MYHHUIMIIAJIBHOI0 00pa30BaHusl.

[Tpokypop obOpatusics B CyJ ¢ aAMUHUCTPATUBHBIM UCKOBBIM 3asIBJICHHEM
00 OCMapuBaHUU TPUHITOTO MPEACTABUTEIBLHBIM OPraHOM MYHUIIMIAIBHOTO
0o0pa3oBaHus HOPMATUBHOTO MPABOBOTO aKTa, KOTOPHIM YCTAHOBJICHBI YCIIOBUS,
MOPSAOK Ha3HAYEHUS W BBILJIATHl MYHULIMNAIBHOM TEHCHUM 3a BBICIYTY JIET
(exxeMecsaYHOM JMOIJIaThl K TOCYJapCTBEHHOUM MMEHCHM) JUIlaM, 3aMellaBIIuM
MYHULIUNAIBHBIE TOHKHOCTH MYHUIIUIIAIBHOTO 00pa30BaHusI.

B o0ocHoBanue TpeOOBaHMU yKa3al, 4YTO OCHAapUBAEMbId  aKT
MPOTUBOPEUUT JACUCTBYIOMIEMY (efiepaibHOMY 3aKOHOIATEIbCTBY, MTPUHIUIIAM
CaMOCTOATENLHOCTH U COalaHCUPOBAaHHOCTH OIOKETOB, HE 00€CleYnBaeT
OallaHC 4YaCTHBIX M IYOJMYHBIX HMHTEPECOB, MPHUHAT 03 ydeTa YpOBHS
Or0HKETHON 00€CTIeUeHHOCTH MYHHITUIIAIBHOTO 00pa30oBaHUsl.

PemienneM cyaa mnepBOM HWHCTAHIMM AAMUHUCTPATHBHOE HCKOBOE
3asBJICHHE TNPOKypopa YyJIOBIETBOPEHO, OCIAPUBAEMbIl aKT MPU3HAH
HEJICHCTBYIOIIHM.

[Ipy »sTOM cCym HCXOAWI W3 TOTO, 4YTO OIKET MYHMIIMIAIBLHOIO
oOpa3oBaHus, paBHO Kak M OroxeT cyowbekta Poccuiickoit denepanuu, B
KOTOPOM 3TO MYHULUMNAIbHOE OOpa3oBaHUE  PACHOJIOKEHO, SIBISETCS
JIOTAIMOHHBIM.

B cBs3u ¢ 2TUM mpaBo oOpraHa MECTHOTO CaMOYIIPaBJICHHS Ha
YCTAHOBJICHHE CaMOCTOSITEJILHOTO IPABOBOTO PEryJUPOBaHUS, KacarolIerocs
JIOTIOJIHUTENIHHBIX TapaHTUH TIEHCHUOHHOTO OOECIEeUeHUs JIMIl, 3aMelIaBIINX
MYHUITUTIATBHBIC JTOJDKHOCTH MYHHIIMIAIBHOTO OO0pa3oBaHUs, HE SBISAETCS
0€3yCIIOBHBIM, TIOCKOJBKY 3aBHCHUT OT YpPOBHS HANOJHEHUs OromKera
COOCTBEHHBIMU JOXOJaMHU, o0ecreuynBaIUMH BO3MO>KHOCTh
CaMOCTOSITEILHOTO — 03 TpHuBJIeUeHUs CpeACTB cyObekTa Poccuiickoit
denepany — UCTIOTHEHUS CBOMX PACXOJIHBIX 0053aTEILCTB.

Cynebnas KoJujierusi 1O aJIMUHHUCTPATUBHBIM nenam BepxoBnoro Cypaa
Poccuiickon @enepauu ¢ TAaKMMH BBIBOJAMHM HE COIJACWIIach, OTMEHUIIA
peleHne cyja MepBOM MHCTAHIMM W TIPUHSJIa HOBOE PEIICHHE 00 OTKaze B
YAOBJIETBOPEHUN aMUHUCTPATUBHOTO UCKOBOTO 3asBJICHUSI IPOKYpOpa, yKa3aB
CJEYIOIIIECE.
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Koncturyuuss Poccuiickoit ®enepanuy, TapaHTUPYsS KaKIOMY B
COOTBETCTBHM C IEISIMU COIMAIBHOTO rocyaapcTBa (4. 1 cT. 7) couuanbHOE
o0ecrieyeHrne MO BO3pacTy, B cCiIydae OOJE3HU, WHBAIUAHOCTH, MOTEPH
KOpMWIbLA, ISl BOCIHMTAHMS JE€T€d M B MHBIX CIIy4asX, YCTaHOBJIEHHBIX
3aKkOHOM (4. 1 cT. 39), OTHOCUT onpeneneHne yCIoBUM U NOpAJKa peaanu3aluu
JAHHOTO KOHCTUTYLIHOHHOTO MpaBa, B TOM YKCJIE YCTAHOBJIEHUE BUIOB IEHCHI
W JO0IJIaT K HHM, OCHOBAaHMU NpUOOpPETEHHs IMpaBa Ha HX MOJIy4YECHHE
OTHEJIBHBIMM  KATETOPUSMHM TPAXKIAH MW TMPaBWI HUCYUCIEHUS Pa3MEpPOB
COOTBETCTBYIOIIUX BBIIUIAT, K KOMIETEHIIMHU 3akoHoAaTens (4. 2 cT. 39).

B ®enepanpHoM 3akoHe or 2 wmapra 2007 r. Ne 25-@3
«O myHununansHo# ciyx6e B Poccuiickoit denepanum» npaBo Ha MEHCUOHHOE
oOecrieyeHue B COOTBETCTBUHU C 3aKOHOJATENbCTBOM Poccuiickoit dexnepanuu
3aKpeMJIeHO B YKCJIE OCHOBHBIX MPAaB MYHUIIMMAIBHOTO ciyxamiero (m. 12 4. 1
cT. 11).

CormacHo m. 5 4. | cT. 23 Ha3BaHHOrO 3aKOHAa MYHULUIIAIBHOMY
CIIy’KallleMy TapaHTHUPYETCsl MEHCHOHHOE OOecleueHue 3a BBICIYTY JIET U B
CBSI3U C NHBAJIUAHOCTBIO.

B cootBerctBum ¢ mm. 2, 4 cr. 7 @enepanbHoro 3akoHa ot 15 aexadps
2001 r. Ne 166-®3 «O rocygapCTBEHHOM II€HCHOHHOM OOECIICYCHUH B
Poccuiickont @enepauun» TEHCHS 3a BBICIAYTY JIET YCTAHABIMBACTCA K
CTPaxOBOM MEHCUU MO CTAPOCTH (MHBAIUIHOCTH ), HA3HAYEHHON B COOTBETCTBUU
c @enepanbHbIM 3aKOHOM «(O CTpaxoOBBIX IEHCUSIX», W BBIIUIAYUBACTCA
OTHOBPEMEHHO C HEW; YCIOBHA IMPEAOCTABICHHs IIpaBa Ha IIEHCUIO
MYHUIIUNIATBHBIM ~ CIY)KAIllUM 32 CYET CPEJICTB MECTHBIX OIO/DKETOB
ONPENENSIOTCA aKTaMU OPraHOB MECTHOT'O CaMOYIIPABIIEHHS B COOTBETCTBUU C
3aKOHAMHM ¥ WHBIMH HOPMATHUBHBIMU TIPAaBOBBIMH aKTaMH CyOBEKTOB
Poccuiickon @enepanumu.

I[Ipu »TOoM 3akoHomarens B 4. 1 cr. 24 ®enepaidbHOro 3aKOHA
«O myHununanbHou ciyx6e B Pocculickoit ®denepanun» npeaycMOTpen
pacIpOCTPaHEHUE TMPaB TOCYAAPCTBEHHOIO CIIYKAIIEro, YCTaHOBJIEHHBIX
denepaibHBIMU 3aKOHAMU M 3aKoHaMu cyObekTa Poccuiickoit ®denepanuu, B
MOJIHOM 00bE€ME Ha MyHULIMIIATBHOTO CITY>KAIlIETO.

Yacteio 5.1 cr. 40 OenepanbHoro 3akoHa ot 6 okTsa0pst 2003 1. Ne 131-D3
«O0 Oo0mMX NPUHIMIAX OPTaHU3alMd MECTHOTO CaMOYIpaBJICHHUS B
Poccuiickon ®enepaunun» MNPEeIyCMOTPEHO, YTO TAPAHTUU OCYIIECTBIICHUSA
MOJIHOMOYMM JIeTTyTaTa, 4jieHa BHIOOPHOTO OpraHa MECTHOTO CaMOYIPaBJICHHUS,
BBIOOPHOTO JTIOJDKHOCTHOTO JIUIIA MECTHOTO CaMOYTPABIICHUS yCTaHABIMBAIOTCS
yCTaBaMH MYHHUIIMITAIILHBIX OOpa30BaHMWI B COOTBETCTBUHU C (peaepaabHBIMU
3aKOHaMH U 3aKOHamH cyobekToB Poccuiickoii deneparui.

B cBs3u ¢ 3TUM Opranbl MECTHOTO CAaMOYIpPaBJICHHUS HE MOTYT OBITh
JUIIEHbI BO3MOXXHOCTH BBOJUTh W HW3MEHATh TOPSAOK U YCJIOBHUS
NPEIOCTaBIEHUsI 3a CuYeT COOCTBEHHBIX CpPEICTB JIMIAM, 3aMellaBIINM
JOJDKHOCTH MYHUILIMITAJIBHOM CITYOBbI B JAHHOM MYHHUIIMIIATLHOM 00pa30oBaHuUM,
JOTIOJTHUTENBHOTO 00eCIeYeHusl B BUJIE MMEHCUU 3a BBICIYTY JIET, B TOM YHUCIE
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YCTaHaBJIMBATh IIpaBUjla MCYHUCICHUS TAKMX BBIIUIAT C Y4ETOM HMEIOIIUXCSA Y
HUX (PUHAHCOBO-3KOHOMHYECKUX BO3MOXKHOCTEH.

B cr. 34 ®epepanpHoro 3akoHa «O06 oOUIMX MPUHIMIIAX OpPTaHU3AIUH
MECTHOTO caMmoyImpasiieHHus B Poccuiickon ®enepannn» NepednciieHbl OpraHbl
MECTHOTO CaMOYMPABIICHHs, K KOTOPbIM OTHECEHBI MPEACTaBUTEIbHBIA OpPraH
MYHHIIUIIAJIFHOTO 00pa30BaHus, TllaBa MyHHUIIUIIAJILHOTO 00pa30BaHMs, MECTHAsS
aAMUHUCTpALUs (MCIOJHUTEIBbHO-PACIIOPSIAUTENBHBIA OpraH MYyHHIIMIAIBHOTO
oOpa3oBaHMsI), KOHTPOJIBbHO-CUETHBIM OpraH MYyHHUIHMIAJIBHOTO 0Opa3oBaHUs,
UHBIE OpPTraHbl U BBIOOPHBIE JTOJKHOCTHBIE JMIIA MECTHOIO CAMOYINpPaBIICHUS,
IPEeyCMOTPEHHBIE YCTABOM MYHMIIMIIAIBHOIO 00Opa3oBaHUs U OO0JIaJarolue
COOCTBEHHBIMU MTOJIHOMOYMSIMHU I10 PELIEHUIO BOIIPOCOB MECTHOT'O 3HAUEHUSI.

3akoHOM cyObekTa Poccuiickoit denepanuu o rapaHTUsSX OCYILIECTBICHUS
IIOJIHOMOYMM  JleryTaTa  NPEICTABUTEIBHOTO  OpraHa  MYHHIMIAIBHOIO
oOpa3oBaHMs, 4I€Ha BBIOOPHOTO OpraHa MECTHOTO CaMOYIpaBJICHUS,
BBIOOPHOTO JOJDKHOCTHOI'O JIMLIA MECTHOTO CaMOYIpaBJIEHUS ISl JaHHOU
KAaTerOpUM JIML MPEAYCMOTPEHO TMpPaBO HA E€XKEMECAYHYH [OIUIaTy K
rOCyJIJapCTBEHHOM II€HCHM, HA3HAYEHHOM B COOTBETCTBUM C 3aKOHOM
Poccuniickont ®enepaunn «O TpynoBeIx neHcusx B Poccuiickon depepanum»
aub0 JocpouyHO OGOPMIIEHHOM B COOTBETCTBMM C 3akoHOM Poccuiickoii
Oenepann «O 3aHarocTH HaceneHus B Poccuiickonn ®Penepanun», W Ha
MYHULMIAIBHYIO IIEHCHUIO 32 BBICIYTY JIET, YCIOBUS, MOPSAOK HAa3HAYEHUS U
BBIIUIATBl KOTOPBIX YCTAHABJIMBAKOTCS MYHMIMNAIbHBIM IIPAaBOBBIM AKTOM B
COOTBETCTBUH C YCTAaBOM MYHMIIUIIAJIBHOTO 00pa30BaHUs

Bo wWcnonHeHue yKa3aHHBIX IIOJIOKEHUM 3aKOHA YIOJHOMOYEHHBIM
OpPraHOM MYHULMIAIBHOTO 00pa30BaHMsI IPUHSAT OCIIapUBAEMBbIH aKT.

Takum o6pa3oM, yIOBIETBOPSIS aIMUHUCTPATUBHOE HCKOBOE 3asiBJICHHE
POKYypopa, Cyl (PaKTUUECKH JUIIWJI Ha3BAHHYIO BbILIE KATETOPHUIO Tpa)aaH
rapaHTUPOBAHHOTO (eJepalibHbIM 3aKOHOAATENeM IpaBa Ha IMOJIyYEHHE
JOTIOJTHUTENBHOTO IIEHCUOHHOTO 00€CTIEUeHHUS.

OpnHako NUIlIeHrE JUL], 3aMelIaBIINX MYHULUIIAJIbHbIE T0JKHOCTH, IpaBa
Ha MOJIyYeHUE Ha3HAYEHHOW UM TMEHCHUH 3a BBICIYTY JIET B CIIy4ae OTCYTCTBHS Y
MYHUIMOATBHOTO OOpa30BaHHUs HEOOXOJIMMBIX COOCTBEHHBIX JICHEKHBIX
CPEIICTB MPUBOAMT K HEOOOCHOBAHHBIM pAa3JIMUMAM B peAU3alUU JTaHHOTO
npaBa JIMIAMHM, [POXOJMBIIUMH MYHUIMIAIBbHYIO CIyX0y B Jpyrom
MYHUILIMITATFHOM 00pa30BaHUU, M BJIeUET 3a coO0i Takyro nuddepeHIraIuo B
[IPAaBOBOM ITOJIOKEHUU T'PAXKIAH, OTHOCSIIMXCA K OJHOM M TOH K€ KaTeropuw,
KOTOpasi He UMeeT OOBEKTUBHOTO U Pa3yMHOrO ONpaBJaHUsl, HECOBMECTUMA C
tpeboBanusiMu cT. 19 (uu. 1 u 2) Koncrturymuu Poccuiickoit @enepanuu u He
COrJacyercs ¢ KOHCTUTYHMOHHO 3HAYMMBbIMH LIEJISIMH BO3MOKHBIX OTPAHUYECHUAN
npaB ¥ cBOOOJ YeJIOBEKA U TpaKJaHUHA.

IIpu sTOoM caMo o cebe Hanmuuue aeduiurTa OrKeTa MYHUITUTATILHOTO
oOpa3oBaHUsI HE  MOXET  SBISTHCS  OCHOBAaHMEM Ui  NPU3HAHUSA
HEJICHCTBYIOUIUM MOJHOCTHIO OCIIApUBAEMOI0 HOPMATHBHOI'O MPABOBOIO aKTa,
KOTOpPHIM  Ha  OCHOBaHMM  COOTBETCTBYIOIIMX  HOpM  (benepanbHOro
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3aKOHO/IAaTeIbCTBA OMNPEEICHBI YCIOBUSA, TOPSAOK HA3HAYEHUS WM BBHITUIATHI
MYHHUITUTIATFHOU TTIEHCHUH 32 BBICIYTY JIET.
Onpeoenenue No 83-AIIl'16-2

2. B mnpomecce NPUHYIUTETbHOTO0 HCIHOJHEHHS] CYAeOHBIX AKTOB
CyleOHbI NPHUCTAB-UCHOJHUTE]b 00513aH NPUHUMATHL MepPbl 1O
CBOEBPEMEHHOMY, MOJIHOMY n NPaBUJILHOMY HCIOJTHEHUI0
UCTIOJTHUTEJIbHBIX JOKYMEHTOB.

A. saBnserca onekyHoM H. — umHBanmaa aercTBa, umeromei | rpymmy
WHBAJIMJIHOCTH TI0 TICUXWYECKOMY 3a00JI€BaHUIO M TIPU3HAHHOMN peIleHrneM Cya
HEIEECIOCOOHOI.

BerynuBiiiM B 3aKOHHYIO CHJIy PEIICHHMEM CyAa Ha aAMUHHUCTPALIMIO
TOPOJICKOTO ITOCCIICHHUS BO3JIOKCHA 00513aHHOCTD MPEAOCTaBUTD
HeqeecnocoOHoi H. mo 10roBopy colMalibHOTO HaltMa 0J1aroyCTPOEHHOE KHUII0€
IMOMEIIEHHUE O0IIeH IoMaabi0 HE MeHee 18 KB.M.

Ha ocHoBaHMM UCHOJIHUTEIBLHOTO JIUCTAa CYACOHBIM IPUCTABOM-
WCIIOJTHUTEIEM BO30YK/I€HO UCIIOTHUTEIEHOE TPOU3BOJICTBO.

[TocraHoBiieHMEM  aIMUHHUCTpAllMd  TOPOJCKOro  moceieHus  H.
MPEIOCTABJICHO 10 JIOTOBOPY COIMAJIIBHOTO HaliMa M30JUPOBAHHOE >KHUJIOE
TIOMEIIIEHHE, COCTOSIIEE U3 OJJHOM KOMHATHI, IUIOIaabi0 18,1 KB.M.

B cBs3u ¢ Tem, 4TO HampaBJICHHBIM aAMUHUCTpALMEH MPOEKT JI0roBOpa
COIMAJIPHOTO HaliMa Ha yKa3aHHOE IOMEIIeHHne A. KaK 3aKOHHBIU
npeacTaBuTeNb H. HE mojamucana, cchbllasgch Ha TO, YTO HeaeecrnmocoOHoi H.
JTOJDKHA OBITh MPEIOCTaBIICHA OTACNHbHAs OJIarOyCTpOSHHAs KBapTHpa,
Cy1eOHBIM MPUCTABOM-UCIIOJITHUTEIEM BBIHECEHO TTOCTAaHOBJIEHUE 00 OKOHYaHUU
UCIIOJHUTEILHOIO  TMPOU3BOJICTBA M BO3BpAlllEHUM  HCIOJHUTEIBHOTO

JOKYMEHTA.
IIpu >TOM CyneOHbI NPUCTAB-UCHOJHUTENb MCXOAWJI U3 TOTO, 4TO
B3BICKATEIIb CBOMMH JNEUCTBUSMHA MIPENATCTBYET VICTIOJTHEHUIO

UCIIOJHUTEIBHOTO IOKYMEHTA.

A. He corjlacuiiach ¢ Ha3BaHHBIM MTOCTAHOBJICHHEM CYJI€OHOTO MPUCTABA-
UCIIOJHUTENSA, OCIOpujia €ro B Cyae, Iojaras, 4YTO MPeII0KEHHOE
aIMUHUCTPAIIMCH JKUJIO€ TIOMEIIEHHE HE COOTBETCTBYET TpeOOBaHUSIM
JEWCTBYIOIIErO 3aKOHOIATENbCTBRA.

Pemenuem cyna nepBoi HHCTAHIIMU, OCTABIICHHBIM 0€3 U3MEHEHHS CY/IOM
aneJUIAIIMOHHON WHCTAHIIMKM, B YJOBJIECTBOPCHHUM 3asBICHHBIX TpeOOBaHUMN
oTkazaHo. [Ipu ATOM Cyabl UCXOOWIM W3 TOTO, YTO CYACOHBIM TPHCTABOM-
WCIIOJTHUTEJIEM COBEPIICHBI BCE HEOOXOIWMMBIC JICUCTBHUS, HaIlpaBJiEHHbIC Ha
CBOEBPEMEHHOE HCIIOJTHEHHUE PEIICHUs Cy1a, TOrJa Kak A. CBOUMHU JACHCTBUSIMU
MPENATCTBYET €r0 MCIOJHEHHUIO. YTBEPXKICHUS A. O HAJIUYUU YBOKHUTEIBHBIX
NpPUYUH JJIS1 OTKa3a OT BCEJICHUS B IMPEJOCTABISIEMYIO aJIMUHUCTpaIEH
TOPOACKOT0 TIOCEJCHUS KOMHATy, HE HWMEIOUIYI0 CaHy3/da, CyA IpU3HaI
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HECOCTOSITeNIbHBIMU, TMOCKOJIBKY TOJICKAIEe MCIOJHEHUIO PEIlICeHHE CyJia He
BO3JIaraeT Ha AJMHUHUCTPALMIO OO0S3aHHOCTh MPEIOCTaBUTh  OTIEIBHYIO
KBapTHUDY.

CynebHasi KoJuierusi Mo aJMHHUCTpaTUBHBIM jAenam BepxoBHoro Cyna
Poccuiickoii @enepann Ha3BaHHbIE CYA€OHbIE aKThl OTMEHWIIA, BBIHECTIA HOBOE
pelieHre 00 YJIOBIIETBOPEHHUM 3asBICHUS A. WU O MNPU3HAHUU HE3aKOHHBIM
MOCTAHOBJICHUST ~ Cy/IeOHOTO  TMPUCTABA-HCTIOMHUTENSI 00  OKOHYAHHH
WCIIOJHUTEILHOTO TMPOU3BOACTBA M O BO3BPAIICHUH HCIOJHUTEIBLHOIO
JIOKYMEHTA 110 CIIEYIOIUM OCHOBAHUSIM.

3aayamMu  MCHOJIHUTEJIBHOTO TMPOW3BOJICTBA SIBJISIIOTCS TPAaBWIBHOE W
CBOEBPEMEHHOE HCIIOJHEHHE CYACOHBIX AaKTOB, aKTOB JPYTUX OPTraHOB U
JOJDKHOCTHBIX JIMI], @ B MPEIYCMOTPEHHBIX 3aKOHOJATeIbCTBOM Poccuiickoii
depepanuy  CiIydasx HCIOJTHEHHE UHBIX JOKYMEHTOB B IEJSIX 3allUThI
HapYIIEHHBIX TpaB, CBOOOJ M 3aKOHHBIX MHTEPECOB I'PAXKJAH W OpraHU3AIMMA
(ct. 2 ®enepanbHoro 3akoHa oOT 2 okTsa06ps 2007 1. Ne 229-03
«O0 UCIIOJIHUTEIHFHOM MPOU3BOJACTBE») (nasiee — 3aKOH 00 HCMOJHUTEIBHOM
IIPOU3BOJICTBE).

[To cmbICiTy pUBEEHHON HOPMBI, MPABWJILHBIM HCIIOJIHEHUEM CYIE€OHBIX
aKTOB SBJISIETCA MCIIOJIHEHUE CYyJIeOHOr0 akTa B CTPOTOM COOTBETCTBUHM C
BBIHECCHHBIM IO JIeJTy pEIICHWEM, Ha OCHOBAaHUHM KOTOPOTO OBbLI BbIJaH
WCIIOJIHUTENbHBIN IOKYMEHT U BO30YK/IEHO UCTIOJHUTEIHHOE MPOU3BOICTBO.

N3 comepxanms m. 6 4. 1 cr. 13 3akoHa 00 HCHOJIHUTEIHHOM
MIPOU3BOJICTBE CJIEYET, YTO B HCIOJHUTEIHHOM JIOKYMEHTE JOJDKHA OBITh
yKazaHa pE30JIIOTUBHAs YacTh pEIICHUS CyJa, cojepkamas TpeOoBaHHE O
BO3JIO)KCHUHM Ha JOJKHUKA OOSI3aHHOCTH COBEPIIUTH B TIOJB3Y B3bICKATEIS
ONpe/IeJICHHbIE JEHUCTBUS WM BO3JEPKAThCA OT COBEPUIECHHUS OMpPEAEICHHBIX
JIEUCTBUM.

N3 TonkoBaHMS TPUBEACHHBIX 3aKOHOTOJIOKEHUW  CIEAYET, 4TO
CyleOHBIA MPUCTAB-UCTIOJHUTENIb B MPOLIECCE MPUHYAUTEILHOIO HCIIOTHEHUS
Cy1eOHOro aKkTa J0HKEH TpeOOBaTh €ro UCIOJHEHUS! B TOUHOM COOTBETCTBUHM C
BBIJJAHHBIM HUCTIOJHUTEIbHBIM JINCTOM.

Yacteto 3 cr. 47 3akoHa 00 MCHOJHUTEILHOM IPOU3BOJCTBE
MPEAYCMOTPEHO, YTO UCIOTHUTEILHOE MPOU3BOJICTBO OKAHUYMBAETCS CyICOHBIM
MPUCTABOM-HUCIIOJIHUTEIIEM B TOM YHKCIIE B CIy4a€ BO3BPAIICHUS B3bICKATEIIO
UCIIOJTHUTEIBHOIO JIOKYMEHTa II0 OCHOBaHMSIM, MPEAYCMOTPEHHBIM CT. 46
YKa3aHHOT'O 3aKOHA, COMJIACHO M. 6 4. 1 KOTOpO#l MCHIOTHUTEIbHBINA JIOKYMEHT,
[0 KOTOPOMY B3BICKAHHE HE MPOU3BOAWIOCH WM IMPOU3BEACHO YaCTHUYHO,
BO3Bpalla€TCA  B3bICKATENIO, €CIM  B3bICKATENIb CBOMMHU  JEHCTBUSIMU
MPENATCTBYET UCIIOJIHEHUIO UCTIOJIHUTEIIBHOTO JOKYMEHTA.

Takum 00pa3omM, UCTIOJHUTEIBHOE MTPOU3BOJICTBO MOXKET OBITh OKOHUYEHO
B TOM 4YHCJIE, CCIIH B3LICKaTelah 0€3 OOBSCHEHHS MOTHBOB JH0O0 0€3
YBaKUTEIIbHBIX MTPUYUH OTKA3bIBACTCSI COBEPIIUTH ACHCTBUSI, HEOOXOAUMBIE IS
WCIIOJTHEHUS PeLIeHUs Cy/a.
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Mexnay TeMm BbIBOA Cylda TNEpBOM MHCTAaHIMU 00 OTCYTCTBUU
YBOKUTENbHBIX MPUYUH JUIsI OTKa3a OT BCEJIICHHS B MPEIOCTABIAEMOE
aMUHHUCTPALIME TOPOJICKOTO MOCETIEHHUS KUJIOE TOMEIIEHUE BBUTY OTCYTCTBUS
B HEM CaHy3Jla HE COOTBETCTBYET (haKTHIECKUM 00CTOSATEITHLCTBAM.

N3 3akmroueHust BpadueOHOM Komuccu cieayer, yto y H. umeercs
XPOHUYECKOE TICUXMUYECKOe 3a00JIeBaHUE C TSDKEIBIMH CTOMKHUMH YacTo
00O0CTpSFOIITUMUCS 00JIE3HEHHBIMU MPOSBICHUSMHU, OTHECEHHOE K 1. 3 [lepeuns
TSOKEIBIX  (QOpM  XpPOHMUYECKMX 3a00JIeBaHUM, MPU KOTOPHIX HEBO3MOXKHO
COBMECTHOE TMPOXXHBAaHUE TpaxJaH B OJHOM KBapTUPE, YTBEPKICHHOTO
nocta”HoBjeHuneM IIpaButenbctBa Poccuiickoit @eneparuu ot 16 utonsa 2006 r.
Ne 378.

CoracHo peICTaBICHHOMY B MaTepHUalbl Jieja TEXHUYECKOMY TacopTy
JKUJIOTO JIOMa, SBJISIBIIETOCS paHEe OOIIEKUTUEM, NPEJI0KEHHOE KUIIOE
MOMEIIEHHUE, COCTOSIEE W3 KOMHATHI, HE MMEET KyXHHM M CaHy3/la, 4TO B
CyeOHOM 3acelaHMU HHKEM HE OclapuBaioch. Mecta oOIero nojab30BaHUs
(KyxHsl, caHy3€eJI) HaXOJATCSI Ha 3TaXKe, TO €CTh B COBMECTHOM IOJIb30BAHUU C
JIPYTUMHU HAHUMATEJISIMU UHBIX JKUJIBIX TTOMEIICHUH.

B cBs3u ¢ 3TUM OTKa3 A. OT 3aKJIFOYEHHS IOTOBOpPA COLUAIBHOTO HaMa,
MPEAMETOM KOTOPOTO SIBISICTCS JKUJIOE TMOMEIICHUE, UMEIOIIee YKa3aHHBIC
BBIIIIE XAapaKTEPUCTUKH, HE MOT OBITh paclEHEH CYJIeOHBIM MPUCTABOM-
UCIIOJTHUTENIEM B KayecTBE JEHUCTBUM, MPEMATCTBYIOUIUX HCIOJIHEHUIO
UCIIOJTHUTEIBHOIO JTIOKYMEHTa, M TIOCIYUTh OCHOBAHHEM JUIsI OKOHYAaHUS
WCIIOJTHUTEILHOTO MPOU3BOACTBA U BO3BPALICHUS UCIIOJIHUTENBHOTO JIUCTA.

[Ipu sTOM B ciydae HESICHOCTH TpeOOBaHUA, COAEpKalIerocs B
UCIIOJIHUTENILHOM JIOKYMEHTE, CyJCOHbIN MPUCTAaB-UCIIOIHUTENb HE ObLIT JIUIICH
BO3MOXKHOCTH  OOpaTUThCI B Cyd C 3adBJICHHEM O Pa3bICHCHHUH
UCIIOJHUTEIBHOTO IOKYMEHTA.

Onpeoenenue Ne 44-KI'16-10

3. Hanoromiareabmmk BIIpaBe peajin3oBarhb npasa,
npeaocrapjieHHble emy HasoroBsim koaexkcom Poccuiickoin @Degepaumu,
MOCPeACTBOM oO0pamieHusi B CyJd € AaJIMHHHCTPATHBHBIM HMCKOBBIM
3asiBJICHMEM O NPHU3HAHUM 32J0JIKEHHOCTH II0 HAJIOTY Oe3Haae:KHOM K
B3BICKAHMIO.

A. oOparwics B Cyd C aJIMHHUCTPATUBHBIM HMCKOBBIM 3asBJICHHEM O
MPU3HAHUU 33JI0JDKEHHOCTH 10 TPAHCTIOPTHOMY HAJIOTY U TIEHSM O€3HaJIeKHOM
K B3BICKAHHIO.

OnpeneneHueM Cyabd pPalOHHOTO CyJa, OCTaBJIEHHBIM 0€3 M3MEHEHUs
CYJIOM aneJuUISIIIMOHHON UHCTAHIIMHU, B IPUHATUHN aJMUHUCTPATUBHOTO UCKOBOTO
3asBJICHUA OTKAa3aHO Ha ocHoBaHuu cT. 128 Komekca agMHUHUCTPATHUBHOIO
cynornpousBojacTBa Poccuiickoit ®denepanu B CBSI3U C TeM, 4yTO A. u30pan
HEHaJiJIexan i crnocod 3amuThl rnpaBa. Cynbl TPUILUIA K BBIBOAY O TOM, YTO
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BOIIPOC O CIMCAaHUU OE3HAJEKHOW K B3BICKAHUIO 33JJ0JDKEHHOCTH IO HaJloram
MO/IJICKUT PACCMOTPEHUIO HE B CYACOHOM, a B aJIMHHHCTPATUBHOM TOPSIKE
HAJIOTOBBIM OPraHOM B COOTBETCTBUH C MOJOXkeHHsIMH HanoroBoro koupekca
Poccuniickonn ®enepanyu. IIpm 3TOM HAIOrOBBIM OpPraHOM HE NPUHUMAIOCH
KaKUX-IM00 PENIeHUH 1O 3asBJICHHOMY TpeOOBaHUIO, HE COBEPIIAIOCH
neiictBuil  (6e3aeiicTBUE), KOTOpble MOTYT OBITH TPEIMETOM CyIeOHOMN
npoBepku. TpeboBaHWE O TPU3HAHWM 33J0DKCHHOCTH O€3HAIS)KHOW K
B3BICKAHUIO HAMPABJICHO HA YCTAHOBJIEHUE IOPUIUYECKOTO (haKTa, B CBA3M C YEM
HOopMbl  Kogekca aaIMHMHUCTPaTMBHOIO  CYAOINPOM3BOACTBA  Poccuiickoii
denepalvy B JaHHOM CIIy4ae HE MOT'YT OBbITh IPUMEHEHBI.

Cynebnas koJulerusi 1Mo aJMUHUCTpPATUBHBIM Jenam BepxosHoro Cypaa
Poccuiickoit ®@enepanuu ¢ TakKMMHU BBIBOAAMHU CYJOB HE coOrjacuiach IO
CJIEAYIOIIUM OCHOBAHHUSIM.

I[To cmbicny mnonoxenuit cr. 44 HanoroBoro koxekca Poccuiickoit
denepanyu, yTpara HaJlOrOBBIM OPraHOM BO3MOKHOCTH NPUHYIUTEIBHOTO
B3bICKAHMSI CYMM HaJOroB, IieHeW, ImTpada, TO €CTh HENPUHITHE UM B
YCTAHOBJICHHBIC CPOKM HaJJIeKaIIMX MEp K B3bICKaHHIO, caMa IO cebe He
SBJISIETCS OCHOBAHUEM JUIsl MPEKpAIICHUST 00s3aHHOCTH HAJIOTOIUIaTENbIINKA 10
WX YIUIATe W, CJIECNOBATEIBbHO, I UCKIFOUYEHHUSI COOTBETCTBYIOIIMX 3aIlMCEN U3
€ro JIMLEBOr0 CYETA.

CornacHo B3aMMOCBSI3aHHOMY TOJIKOBAHWIO HOpM ToAm. 5 m. 3 cT. 44 u
noan. 4 . 1 ct. 59 Hanorosoro koxaekca Poccuiickoit denepanyin HCKIIOUYECHHUE
COOTBETCTBYIOIIMX 3aMKMCEN M3 JIUIEBOrO CUETA HAJOTOIIATEIbIIMKA BO3MOKHO
TOJIbKO Ha OCHOBAaHUU CYJIEOHOTO aKTa, B COOTBETCTBUH C KOTOPHIM HAJIOTOBBII
OpraH yTpayuBaeT BO3MOXKHOCTb B3bICKAHMsI HEJOUMKH, IEHEeH, mTpadoB B
CBSI3U C MCTEYEHUEM YCTAHOBJEHHOIO CpPOKAa MX B3bICKAaHUSA, B TOM YHCIIE B
Cllydyae OTKa3a B BOCCTAaHOBJICHHH IIPONYIICHHOTO CpOKa IOJa4d B Cy[
3asBJICHUSI O B3bICKAHUU ATUX CYMM.

BriBom 00 yTpaTe HAJIOTOBBIM OpPraHOM BO3MOXXHOCTH B3BICKAHUS
HAJIOTOB, MEHeH, MTpadoB B CBA3U C MCTCUCHHEM YCTAaHOBJIEHHOI'O CPOKa UX
B3BICKAHHUSI MOYET COJIEpKAThCs B TOM YKCJI€ B MOTHUBHPOBOYHOM YaCTH
cyneoHoro akta. (COOTBETCTBYIOIIME 3alUCH  HMCKIIOYAIOTCS  HAJIOTOBBIM
OpraHOM M3 JILEBOTO CUETA HAJIOTOILIATEIbIIMKA IOCIE BCTYIUIEHUS TaKOIO
CyZIeOHOTO aKTa B 3aKOHHYIO CHITY.

Ucxons un3 tonkoBanusg moxnn. 4 m. 1 cr. 59 Hanorosoro kojekca
Poccuiickoit  @exepan  MHUIIMUPOBATH  COOTBETCTBYIOIIEE  CyaeOHOE
pa3OupaTeNbcTBO  BMOpaBe HE  TOJIBKO  HAJIOTOBBIM  OpraH, HO W
HaJIOTOIJIATENbIIMK, B TOM YUCJE MMyTEM MOJAauU B CY/[l 3asBJICHUSI O MPU3HAHUU
CyMM, BO3MOXHOCTb MPUHYAUTEILHOTO B3bICKAHUA KOTOPBIX YyTpauyeHa,
O€3Ha/IC)KHBIMU K B3bICKaHUIO. Takoe 3asBJIEHUE MOJJICKUT PACCMOTPEHUIO B
COOTBETCTBUHU c TpeOOBaHUSIMU Konekca aIMUHUCTPATUBHOTO
cynornpousBoacta Poccuiickon denepannmu.

Takum oOpazoMm, y A. OTCYTCTBOBajia OOSI3aHHOCTH O0OpaliaTrbCcsi B
JOCY/1IeOHOM TOPSIJIKE B HAJIOTOBBIM OpPraH ¢ 3asBJIEHUEM O MPU3HAHUHU CYMM,
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BO3MO>KHOCTh OPUHYAUTEIBHOTO B3BICKaHUS KOTOPBIX yTpaueHa,
0e3HaeKHBIMU K B3BICKAHHMIO.

I[Ipy >TOM  BBISICHEHHME OOCTOSITENBCTB, KAaCAIOLIMXCS  CYLIECTBa
3afBIICHHBIX TpeOOBaHMI, a TaKKe ONpEICICHNE XapakTepa CIOPHOTO
IIPABOOTHOIIEHUS U IMOJJIEKAIIETO TPUMEHEHUIO 3aKOHA OCYLIECTBIAIOTCS MPH
MOJITOTOBKE JieNia K Ccy/neOHOMY pa3OupaTeiabCTBY B COOTBETCTBHH CO CT. 132,
135 Konekca agMUHHACTPAaTUBHOTO cyaonpounsBoacTea Pocecuiickon denepannn.

B cBa3u ¢ stum CypeOHas KoJUJIeTHsl MO aJIMUHHUCTPATHUBHBIM JeJIaM
BepxoBnoro Cyaa Poccuiickoit @enepaniuyu oTMEHUIa 00kKalyeMble CyaeOHbIe
aKkThl U HaIlpaBWJia MaTepUal 0 aAMUHUCTPATUBHOMY HCKOBOMY 3asIBJICHUIO A.
B CyJl IEPBOM MHCTAHLMH JJIsl pACCMOTPEHHS CO CTaJANM MPUHITHUS 3asABICHUS K
IIPOU3BOJICTBY CyZa.

Onpeodenenue Ne 18-KI'16-43

4. B mopsijake, npexycMorpeHHoMm KoaexkcoM agMHUHMCTPATHBHOIO
cynonpousBoacTta Poccuiickoir Pegepaumnm, NOAJIEKAT 00:KATOBAHUIO
pelieHus1 (3aKJ0O4YeHNs) NPU3bIBHOM KOMHCCHH, PUHATbIE B OTHOIIEHUH
JUIl, [JIS KOTOPbIX TakKWe PpelleHUus (3aKJOYeHHs])) SBJISIOTCA
00513aTeJIbHBIMHU.

K. obOpatuncs B cya ¢ aIMUHUCTPATUBHBIM HCKOBBIM 3asBIICHUEM O
NPU3HAHUU HE3aKOHHBIM pEIICHUs] TPU3BIBHOM KOMHUCCMUM 00 OTKaze B
YIOBJIETBOPEHUHU €r0 3asiBJICHUS O 3aMEHE BOCHHOW CIIy>KObl MO TPU3BIBY Ha
AIBTEPHATUBHYIO TPAXKJIAHCKYIO CIYX)OY, BO3JOKEHHH OOSI3aHHOCTH TMPUHSTH
COOTBETCTBYIOILIEE PEILLICHHUE.

OnpeneneHueM Cyapd pPalOHHOTO CyJa, OCTaBJIEHHBIM 0€3 M3MEHEHUS
CyIOM  aNeJUIAIMOHHOW  WHCTaHiuu, K. oOTka3aHo B  TPUHATUH
aIMUHUCTPATUBHOTO MCKOBOTO 3asBieHUs. CyJibl NPUIUIN K BBIBOAY O TOM, UYTO
MpU3bIBHAST KOMHCCHUSI HE BXOJMUT B IEPEUCHb OPraHOB, PEIICHUS KOTOPBIX
MOryT ObITb ocmopeHbl B mopsake Kojgekca  agMUHHCTPATUBHOIO
cynonpousBoacrBa Poccuiickonn @enepanuu, Npu3bIBHAsS KOMHCCHUS HE
ABJISICTCS FOPUIUYECKUM JIMILIOM, HAJICJICHHBIM OTJICJIbHBIMU IOCYJapCTBEHHBIMU
WIM WHBIMU IMyOJIMYHBIMU MOJHOMOYHSMU. Kpome TOro, UMeeT MecTo CIop O
mpaBe 3asBUTENSI HA TPOXOXKICHUE aTbTEPHATHUBHOM TPaXKIAHCKOW CITY>KOBI,
KOTOPBIU MOJJIEKUT PA3PELICHUIO B TOPSIAKE TPAXKIAHCKOTO CYAOIIPOU3BOICTBA.

CynebHas KoJujierusi 1Mo aJIMUHUCTPATUBHBIM nenam Bepxosnoro Cypaa
Poccuiickoii ~ denmeparum  mpu3Hala  TaKWe ~ BBIBOABI  OIIMOOYHBIMH,
OCHOBAaHHBIMH Ha HENPAaBWIBHOM TOJKOBAaHUM UM NPUMEHEHUH HOPM
3aKOHOJIATEIbCTBA, PETYIUPYIOMINX BOSHUKIINE MPABOOTHOIIECHUS.

[IpaBoBO€ perynupoBaHue B 00JJaCTU BOUHCKON OOSI3aHHOCTH U BOCHHOMU
CIY)KObl B IENsAX peanusaluu rpaxaaHamMu Poccuiickoit ®enepanuu
KOHCTUTYIIMOHHOTO  JoJira W o0s3aHHOCTH 1o  3ammte  OreuecTBa
ocyuiectBisieTcs PenepanbHbiM 3aKOHOM OT 28 mapta 1998 r. Ne 53-03
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«O BOMHCKOM 0053aHHOCTH U BOEHHOM Ciyk0e» (nanee — denepanbHbIil 3aKOH
No 53-@3), a takxe DeaepasibHbiM 3akoHOM OT 25 wutong 2002 r. Ne 113-®3
«O0 anbTepHATHUBHON TpaKJaHCKOUN ciyx0e» (manee — denepanbHbI 3aKOH
Ne 113-@3), kOTOpBIIl pernaMeHTHPYET OTHOIICHHUS, CBSA3aHHbIE C peaau3aluei
rpaxaanamu Poccuiickoit ®Denepanmi KOHCTUTYLIMOHHOTO IpaBa Ha 3aMEHY
BOCHHOM CITy>KOBI 110 MPU3bIBY aJIbTEPHATUBHOMN IPaskJaHCKOM CITy>KOOM.

[IpaBo Ha oOXxanoBaHUWE B CYJ pEIICHUHN (3aKIIOUYECHHI) TPU3BIBHOU
KOMHCCHUU 3aKpEIieHO Kak M. 7 cT. 28 PeaepanbHOro 3akoHa Ne 53-D3, tak u
cT. 15 ®enepanpHoro 3akoHa Ne 113-D3.

OTHOmIEHH MEXIy TpaXJaHUHOM M TOCYJAapCTBOM, CBSI3aHHBIE C
NPU3bIBOM Ha BOCHHYIO (QJIbTEPHATHUBHYIO TPAKIAHCKYIO) CIIYyXOy, HOCST
nyOJUYHBINA XapakTep, OAHA U3 CTOPOH 3TUX OTHOIIEHUH (TOCYJapCTBO B JIUIIC
YIOJIHOMOUYEHHBIX OPraHOB) 0€3yCIIOBHO 00J1aJJaeT BIACTHBIMHU MOJHOMOYHSIMH,
B CBSI3M C YEM HAa3BaHHAs KaTEropus HOeNl MOJJIEKUT PACCMOTPEHUIO TIO
npaBuinaM Kopekca aIMHHUCTPATUBHOIO CYyIONPOM3BOACTBA Poccuiickoit
denepanu.

B cBs3u ¢ uznoxennbiM CyneOHasi KOJIJIETHSI MO aJMUHUCTPATUBHBIM
nenam BepxoBHoro Cyna Poccuiickoit @epepanuu OTMEHWIA O0XKalyeMble
CcylneOHbIe aKThl M HaIlpaBWIa MaTepuand MO aJMUHUCTPATUBHOMY HCKOBOMY
3asBieHuto K. B cy mepBoii MHCTaHUMHU JUIsl pACCMOTPEHMS 1O CYILECTBY.

Onpeodenenue Ne 18-K1'16-103

CYAEBHAA KOJIJIEI'UA
O AEJIAM BOEHHOCJTYKALINUX

1. 3akoH He cOaEpP:KUT 3ampeTa Ha YBOJIbHEHHE BOEHHOCJIYKAIIEro,
00ecre4YeHHOr0 M0 MeCTY CJIYKObI CJIY:KeOHbIM KUJIbeM W MPU3HAHHOTO
HYKIAI0IUMCS B KWJIOM NMOMeEIIEeHUM M0 U30PAHHOMY MeCTY KHUTeJbCTBA,
OTJIMYHOMY OT MeCTa CJIYKObI.

Pemennem CeBepoMOpPCKOTo TapHU30HHOTO BOCHHOTO cyJa oT 18 HoAOps
2015r. K. oTka3aHO B y/JOBIETBOPEHUM 3asIBICHHS, B KOTOPOM OH IMPOCHII
NpU3HATh HE3aKOHHBIM TMpUKa3 KoMaHaytomiero CeBepHbIM (GoToM 00
UCKIIFOYEHUH €ro M3 CIUCKOB JIMYHOIO COCTaBa BOMHCKOM uactu 0e3
oOecrieueHUs KUITUITHON CyOCcUIuei.

AnemisiiuoHHbIM onpeneneHueM CeBepHOro (IOTCKOr0 BOCHHOTO CyJia
ot 27 sHBapsa 2016 r. pemieHre rapHU30HHOTO BOEHHOI'O Cy/a OTMEHEHO U MO
Jely TPUHATO HOBOE pEUIEHUE, KOTOPBbIM 3asBJIICHHE YJOBJIETBOPEHO,
ocrapyuBaeMblid MPUKA3 MPU3HAH HE3AKOHHBIM.

B xaccanmonHnoil jxanobe mpencraBuTeNb KomaHayromero CeBepHbIM
¢doToM, yka3biBasi Ha OTCYTCTBHE B 3aKOHE 3alpeTra Ha MCKIIOYEHUE U3
CIMCKOB JIMYHOIO COCTaBa BOMHCKOW YacTH YBOJEHHOI'O BOEHHOCIYXAIIETo,
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O00ECIIEYeHHOT0 10  YCTAHOBJEHHBIM  HOPMaM  CIYXEOHBIM  KHJIbIM
MOMEIICHUEM, NPOCUJ aleUSIUOHHOE OIpPEAEIICHHE OTMEHHTb, OCTABUThH B
CHUJIE PEIICHUE Cya NEPBOM MHCTAHIWH.

PaccmoTpeB Matepualsl Aenna U 00CyIUB TOBObI KACCALIMOHHOM KaJI00bI,
CynebHasi KoJuleTHs MO JellaM BOCHHOCTYXAIlUX OTMEHHIIA amnelUISIIHOHHOE
ompeaeneHnue (QIOTCKOTO BOCHHOTO CyJa M OCTaBWIa B CHJIE pELICHHE
TapHU30HHOTO BOEHHOro cyaa oT 18 Hoa0ps 2015 r. o6 orkaze K. B
YIIOBJIETBOPEHUHU 3asIBICHUS, IPUBENS B 0OOCHOBAHUE CJIETYIOIIHNE JOBOIBI.

N3 wmarepuanoB gena cuenyer, uro K., wumeronmii  oOuryro
IPOAODKUTEIBLHOCTh BOECHHOM CiyxkObl Oosiee 10 ner um oOecriedeHHBIN 10
MECTY BOEHHOM CIIy>)KObl 110 YCTaHOBJIEHHBIM HOpMaM CIIy>KEOHBIM KHJIBIM
NOMEILEHUEM, MpHKa3oM KoMmaHaymwoomero CeBepHbIM (JIOTOM YBOJIEH C
BOCHHOH CIIy>KObI B CBSI3U C OPTaHU3aLIMOHHO-IITATHBIMU MEPONPUATUSAMHU.

Ha MoMeHT yBosibHEHMS K. HAXOMUIICS HA y4eTe HyKIAIOIUXCS B XKUIBIX
MOMEMICHUIX, MPEIOCTAaBISEMbIX [0 JIOTOBOPY COLMAIBHOIO HaiMa, IO
n30paHHOMY MecCTy kuTesibeTBa B I. CankT-IleTepOypre.

5 ¢eBpans 2014 r. )KWIMIIHBIM OPraHOM yAOBJIETBOpEHO 3asBieHue K. 00
U3MEHEHUU (OpMBI OOECIEUEHUs] KUIbEM Ha TOCYJNAapCTBEHHBIN >KHJIMLIHBIN
ceprudukar, a 27 mas 2015 r. — Ha KUIMIIHYIO CYOCUIHIO.

B cootBercTBUM ¢ ab3aneM BTopbIM 1. 1 cT. 23 denepanbHOro 3akoHa
«O cTaTyce BOCHHOCIY)XalUX» (B pEeAaKIMUH, AeHCTBOBaBIIEH Ha 25 sHBaps
2014 r.) BOGHHOCTYXKalue — rpakaaHe, 001as IpoJoKUTEIHLHOCTh BOCHHOM
ci1y>kObl KOTOpbIX cocTaBisgeT 10 jer u Gosee, HyXAaIUecs B yIy4lLICHUH
KWINIIHBIX YCIIOBUM 110 HOPMaM, YCTAHOBJIEHHBIM (hefiepabHbIMU 3aKOHAMH U
UHBIMH HOPMAaTHUBHBIMU IpaBoBbIMU akTamu Poccuiickoit ®enepanuu, 6e3 ux
coryiacus He MOTYT ObITh YBOJIEHbI C BOCHHOH CIy>KOBI MO JTOCTHKEHUU HMH
IpeesIbHOTO BOo3pacTa NpeObIBaHNUs HAa BOEHHOH CITy»K0€, COCTOSTHUIO 3J0POBbS
WIM B CBS3M C  OPraHU3AlMOHHO-IITATHBIMA  MEPONPUATUSIMH  O€3
NPEIOCTABIECHUSI UM SKWJIBIX MOMEIIEHUNA WM SKWIMIIHOW cyocuaun. llpu
KEJTaHUM YKa3aHHBIX BOEHHOCIYXKAIIKUX MOJYYUTh >KUIIbIE MOMEIICHHUS HE TO
MECTYy YBOJBHEHHS C BOEHHOU CIIy’)KObl OHM OOECIEUMBAIOTCS KUJIBIMU
NOMEIICHUSMHU 10 U30paHHOMY MECTY MOCTOSIHHOI'O >KUTENIbCTBA B MOPSIJIKE,
IPEAYCMOTPEHHOM TI. 14 ¢T. 15 Ha3BaHHOrO 3aKOHAa.

W3 anann3a NpUBENEHHONW HOPMBI CIENYET, YTO 3aKOH YCTaHABIMBAECT
3alpeT Ha YBOJBHEHUE YKAa3aHHBIX BOEHHOCIY)KAIIUX IPH OIPENEICHHBIX
00CTOATENBCTBAX, & OTPAHUYEHUH, CBA3aHHBIX C HEBO3MOKHOCTHIO UCKITIOUESHHUSI
YK€ YBOJIEHHBIX BOEHHOCIYXAIMX W3 CHUCKOB JMYHOIO COCTAaBa BOWHCKOM
4acTH, 00ECIEUYEHHBIX TI0 MECTY BOCHHOH CITY»KOBbI )KMIIBIMA TOMEILEHUSIMH, HE
IPELYCMOTPEHO.

Ananornynelii moaxoxa chopmynupoBad B m. 17 cr. 34 Ilomoxenus o
NOPSIJIKE MPOXOXKIEHUSI BOEHHOM CITy>KObl, yTBepKJAeHHOr0o YKa3oMm [Ipe3unenrta
Poccuiickoit @eaepauuu ot 16 cenTsiops 1999 r. Ne 1237.

CornacHo [0roBopy HaiiMa CIy’)K€OHOTO >KWJIOTO TMOMEIIEHHS B MOC.
Jlyoctapu-2 u 00s3aTeIbCTBY O clade 3Toro kwibsi K. rapaHTUpoBaHO
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COXpaHEHHE 3a HUM JIAaHHOTO IOMEIICHHS 10 OOECHEYEHUs €ro >KWJIMIIHOU
cyOcuauei.

[Ipu Takux AaHHBIX OCHOBaHWW IS HaxoxAeHus K. B cnmckax JUYHOTO
COCTaBa BOMHCKOM 4YaCTH TMOCJIE€ OCYUIECTBIEHHUS C HUM OKOHYATEIBHOIO
pacuera MO JEHEXKHOMY JOBOJIBCTBUIO, IMPOJAOBOJIBCTBEHHOMY U BEIIEBOMY
00eCIIeYeHNI0 HE HWMEJIOCh, a HEMPEIOCTABICHUE €My KUJIMIIHOW CyOcHmuu
(kak (GopMBI peanm3anuy TpaBa Ha KWIbE) MPH OOCCIECYCHHOCTH IO MECTY
CITY)KOBI CITY»K€OHBIM KHJIBIM TIOMEIICHHUEM I10 yCTaHOBJIEHHBIM HOpPMaM H
HaxO0XXJICHUU Ha y4eTe HYXKIAIOIMUXCS B KUJIBIX MOMEIICHUSAX 0 M30paHHOMY
MECTY KUTEJIbCTBA CaMO IO ce0e HE SBJISIIOCH MPEMATCTBUEM JIJIsl YBOJIBHEHHS B
3arnac ¥ MCKJIIOYEHHUS U3 CIIMCKOB JIUYHOI'O COCTaBa YacTH.

Takum 00pa3om, BBIBOJ CyJia MEPBOM MHCTAHIIMM O 3aKOHHOCTH IMpHKa3a
00 mnckmoueHnd K. U3 CIIHMCKOB JIMYHOTO COCTaBa BOMHCKOM YacTH, U3JaHHOTO
BO HCIIOJIHEHHE TpHUKa3a KoMaHayoIiero CeBepHbIM (JI0TOM O €r0 YBOJIBHEHUH

C BOGHHOM CITY>KOBbI, SIBJIIETCS IPABUIILHBIM.
Onpeoenenue Ne 210-KI'16-17

2. BoeHHoCayKaIIMi, POXOASLIUI BOCHHYIO Cayxk0y 3a mpeaearaMu
Teppuropun Poccuiickoin ®Pegepauuu U He MOLJIEKAMHA YBOJIbHEHUIO, HE
HMeeT NMpaBa Ha o0eclnedyeHHe KWJIbeM WIM KWINIIHOW cyOcuaued o
N30paHHOMY MECTY KHUTEJIbCTBA.

PemenneM CMOJEHCKOrO TapHU30HHOIO BOEHHOTO CyJa OT 29 HIOHA
2015r. ¢ yyeToM HU3MEHEHHI, BHECEHHBIX alleJUISIIIMOHHBIM OIpeneeHuEM
MOCKOBCKOTO OKpPY>KHOTO BOEHHOro cyaa ot 22 okrsiops 2015 r.,
yIOBJIETBOPEHO 3asiBieHue T. B YacTH MNpU3HAHUS HE3aKOHHBIM PEIICHHUS
3aMECTHUTENII HayaJbHUKA (PeAepaJbHOr0 TOCYAApPCTBEHHOTO  Ka3eHHOTO
yUpexACHUS «3aragHoe perMOHAIBHOE YIIPABICHHUE KUJIMITHOTO 00ECTIEYEHUS»
MunucrepctBa o0oponbl  Poccuiickoir  ®enepamuu  (manee — OI'KY
«3anagperuonxuibe») ot 20 mapta 2015 r. 00 oTKa3e B MPUHSATUU HA Y4YET
HY)KJAIOIIUXCA B OKWIBIX TOMEIIECHUAX, MPEAOCTABIIEMbIX MO JOrOBOPY
COLIMAJILHOTO HaliMa.

B kaccammmonnoit xanob6e npeactasutenb OI'KY «3anagpernonxumibey,
yKa3biBas Ha oOecriedeHue T. M0 MECTy BOGHHOM CITyObl CITY>KEOHBIM >KUITBIM
NOMEILIEHUEM M OTCYTCTBHUE NPABOBBIX OCHOBAHMUW Ui OOECIEUEHHs €ro
XKWIBEM IO JIOTOBOPY COLMAJIBHOIO HaiiMa B MEPUOJ MPOXOKIAEHUS BOECHHOMN
cIykO0bl 3a mpenenamu Tepputopun Poccuiickoii ®enepanuu, MPOCHIT
CyIeOHbIE aKThl OTMEHMTb, MPHUHATH IO JAENy HOBOE pelieHne o0 OTKasze B
YIOBJIETBOPEHUU 3asBJICHHUS.

PaccmoTpeB Marepuanbl aJIMHUHMCTPATUBHOIO Jienia, OOCYAMB JOBOJbI
KaccallMoHHOM kanoObl, CyneOHas KOJUIeTHUs MO JeldaM BOCHHOCTYXaIUX
HalUIa )Kajao0y Mojyiekallel y10BIETBOPEHHIO IO CIEAYIOIIMM OCHOBAHUSM.
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N3 wmarepuasioB gnena ciaeayer, uyro T., poauBmmics B 1971 1.,
3aKJIFOYMBIIMI MEpPBbI KOHTpakT 10 | sHBapa 1998 r. m umeronmii oOILyIO
MIPOJIOJDKUTEILHOCTh BOCHHOU CITy>kObI Oosee 20 mer, ¢ ceHTsa0ps 1994 roma
MPOXOJUT BOEHHYIO CIY’)kOy B BOWMHCKOMW YacTH, JUCIOIMPOBAHHOM 3a
npenenamu teppuropun Poceuiickon denepannu.

B ¢derpane 2015 roga T. obpatuics ¢ 3asBiaeHueM K HadanbHUKy OI'KY
«3anaiperuoHX uIbe», B KOTOPOM MPOCUI NMPUHATHh €r0 HA JKWIHILIHBIA YYET B
n30paHHOM MECTE >KMTENIbCTBA MOCJE YBOJbHEHUSI C BOGHHOW CIIY>KOBI B 3arac
[0 UCTEUEHUHU Cpoka KOHTpakTa B T. CankT-IleTepOypre.

Pemiennem 3amecturens HavanbHuka OI'KY  «3amagpernonxunbey
ot 20 mapta 2015 r. 3asiBUTENI0 OTKA3aHO B IPUHITUH Ha YYET HYKJIAIOIIUXCS B
YKUJIBIX MTOMEIIECHUSX, TPEAOCTABISEMBIX O JOTOBOPY COLUAIIBHOTO HaiimMa, Mo
OCHOBaHU10, npeaycMoTpeHHoMy 1. 1 4. 1 cT. 54 XK P®, T0 ecTh B CBSI3U C
HEIPECTABICHUEM JOKYMEHTOB, IMOJTBEPKIAIOMIINX IPABO COCTOSATHh HA YUETE B
KaueCTBE HYXIAIOMIMXCS B JKWIbIX MNoMelleHusx. Pemenune T. ocnopun B
Cy1eOHOM MOpSJIKE.

VY noBneTBOpsia 3asBIEHUE, CY/l IEPBOM MHCTAHIIMKU UCXOAUI U3 TOTO, YTO
oOmasi MpoJIOKUTETLHOCTh BOEHHOM CIIyOBbl 3asBUTEJISI COCTaBIsieT Ooliee
20 neT, OH TOJICKUT YBOJBHEHHIO C BOSCHHOW CIIY>KOBI 1O MCTCUYCHHH CPOKa
KOHTpaKTa W II0 MECTYy BOCHHOM CIyObl 3a TIpefeiaMud TEePPUTOPUH
Poccuiickoit denepanuu He MOXKET OBITH B CHUJIy 3aKOHA OOECIEUYEH >KUJIBIM
MOMEIIEHUEM, MPEIOCTABIISIEMBIM IO IOTOBOPY COLMAIBHOIO HailMa, B CBSI3H C
YeM OH HMMEET MpaBO Ha 0OECIEeUCHUE >KUIUIIEM B M30paHHOM MOCTOSSHHOM
Mecte kuTenbcTBa. Cya  anesIUMOHHOW  HWHCTAHUMM C  BBIBOJAMH
TFapHU30HHOT'O BOEHHOTO Cy/1a COTJIaCHUJICS.

OnHako Takue BBIBOABI CYJIOB OCHOBAaHbI HA HEMPABWJIBHOM MPUMEHEHUU
HOPM MAaTE€pUaJIbHOrO MpaBa U HE COOTBETCTBYIOT OOCTOSTENHCTBAM JIEIa.

B cyne ycraHOBIIEHO, YTO 3asBUTENb, 3AKIIOYMBIINN NEPBBIA KOHTPAKT
1o 1 saBaps 1998 r. u nojajexanuii B CBSI3M C 3TUM OOECIEUECHUIO 0 MECTY
BOCHHOMU CITY>KOBI KUJIBIM TTOMEIIEHUEM JIJIsl TIOCTOSIHHOTO MPOKUBAHUS, TIOCIIE
ucteyeHus: B ceHTsa0pe 2015 roga cpoka KOHTpaKTa O MPOXOKIECHUH BOEHHOM
CITY>KOBI 3aKJTFOUMIT HOBBIN KOHTPAKT CPOKOM Ha OJIUH T'OJ.

OTH 00CTOATENHCTBA UMEIOT CYIIECTBEHHOE 3HAYEHUE JJIA Jea.

B cootBetrcTBUU ¢ ab3aneM TpethuM I. 1 cT. 15 denepanbHOro 3akoHa
«O cTtaTyce BOEHHOCTYKAIIMX» BOCHHOCIYKAIIUE, 3aKIIOYMBIINE KOHTPAKT O
MIPOXOKJIEHUU BOCHHOM c1y>KObI 70 1 stHBaps 1998 r., moasexar obecrneueHuro
KUJIBIMA TOMEUICHUSIMA 110 HW30paHHOMY MECTy JKHUTEJIbCTBA JIMIIb TIPH
YBOJIBHEHUHM C BOCHHOW CIY>KOBI 1O JOCTHIKCHHH WMHU TIPENETHLHOTO BO3pacTa
npeObIBaHUSI Ha BOCHHOW CIIY»XO0€, MO COCTOSIHHIO 3JI0POBbSI HJIA B CBSI3U C
OpraHU3alMOHHO-IITATHEIMU MEPOIIPUATUIMU MPU O01IEH MPOJOJKUTEIIBHOCTH
BOEHHOM cityxOb1 10 siet u Gotee.

Mexnay TeM, Kak cleyeT W3 MaTrepuasoB Jiena, 1. mpoXoJUT BOEHHYIO
CIy’k0y Ha JOJDKHOCTH, NpPENeIbHOTr0 BO3pacTa MpeObIBaHUS HAa BOEHHOU
ciayx0e He pgoctur. Yro KacaeTcsi MNPEACTaBICHHOW 3asBUTENEM B CYA
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KAaCCAllMOHHOM HMHCTAHIIMM HE 3aBEPEHHOM HaJIekaluM o0pa3oM KOIMHH
3aKJIIOUEHUSI BOGHHO-BpadeOHOM koMuccuu oT 6 anpens 2016 r., To ecTh mocie
MPUHATHAS  KWIWIIHBIM ~ OPraHOM  OCHApUBAaEMOr0  PELICHUs, TO  3TO
00CTOSITEIHCTBO HE MOXKET YUUTHIBATHCS TIPH PACCMOTPEHHUH TAHHOTO JIea.

OtcyTcTBHE BO3MOXKHOCTH OOECIIEUCHHUS 3asIBUTENSI 110 MECTY BOCHHOMU
CIyKObl 3a mnpenenamu Tepputopun Poccuiickoit dDexnepanuu  KUIBIMU
MOMENICHUSIMU B COOCTBEHHOCTh WJIM TIO JIOTOBOPY COIMAJhHOTO HaiiMa He
IpeanosaraeT pacupoCcTpaHeHUsI Ha HETo MOJIOKEeHH ad3alia ABeHaAaToro 1. 1
cT. 15 ®epepanbHOro 3akoHa «(O craryce BOCHHOCIYXAallUX» Kak Ha
BOCHHOCIYKAIlleT0, 00eCcleunBaeMOro Ha BeCh CpPOK BOEHHOM CIY>KOBI
CITyKE€OHBIMU YKUJIBIMUA TOMEIICHUSIMHU.

[IpaBo Ha oOecrnieueHHE TaKUMH S>KUAJIBIMH TOMEUIEHUSMU IO MECTY
BOCHHOM CIIyObl 3asBUTENIh MNPUOOPETET B Ciyyae €€ IMPOJIOJDKEHMS] Ha
tepputopun Poccurickon denepanum.

Takum 00pa3oM, BBIBOJ CYJIOB O HE3aKOHHOCTH PEUICHUSI 3aMECTUTENs
HauvanbHuka OI'KY «3anagpernoHxumibe» 00 0TKa3e 3asBUTEINIO B MPUHITUU Ha
YYET HYXKITAOMUXCS B XKWJIBIX MOMEUICHUAX, MPEIOCTABISAEMBIX MO JOTOBOPY
COLMAJIBHOTO HAailMa, Ha 3aKOHE HE OCHOBAH.

JlonynieHHble CyJlaMu MEPBOM U aNleIUIALIMOHHON MHCTAaHUIUN HAPYIICHUS
MOBIUSJIA Ha HUCXOH Jeila W 0e3 HMX YCTpaHEHUs HEBO3MOXHBI 3allldTa
OXpaHseMbIX 3aKOHOM MYOJMYHBIX HUHTEPECOB, YTO SBHJIOCH OCHOBAHHEM IS
orMmenbl CynieOHOM KoJulerued Mo jejaM BOCHHOCTYKAIllMX B KacCallMOHHOM
nopsiake pemeHuss CMOJEHCKOTO TapHU30HHOTO BOEHHOTO Cyna OT 29 urioHsA
2015 r. u anemIAUUOHHOTO onpeacieHrus MOCKOBCKOTO OKPYHOT'O BOEHHOI'O
cyna ot 22 oktsa0pst 2015 r. ¥ IpUHSATHS 10 JIe]y HOBOTO PEIICHHs] 00 OTKa3e B

YIOBJIETBOPEHUU 3asBIICHUS.
Onpeoenenue Ne 201-K1'16-38

3. IIpaBo BOCHHOCJHYKAIIMX U COBMECTHO MPOKMBAKIIMX ¢ HUMHU
YIeHOB HX ceMeil Ha of0ecnevyeHMe )KWIbIMU NOMeEIEeHUSIMUA, B TOM 4YHCJIe B
dpopme npegocTraBiieHUs KUJIUMIIHON CYOCHIAMH, MOJJICKUT pean3aluu B
MOPAIKEe 0YePeHOCTH.

Pemennem CeBepOMOPCKOTO TAPHU30HHOTO BOGHHOTO CyJia OT 6 aBrycra
2015 1., ocraBiaeHHBIM 0€3 W3MCHCHHUS AaNeUBIIIUOHHBIM OIpeACICHUEM
CeBepHoOro (JIOTCKOro BOGHHOTO cyna OoT 6 HosOps 2015 T., ynoBIeTBOpEHO
sagpiienne 1II., B KOTOpOM TIpOCWJI TIpHW3HATh HE3aKOHHBIM Oe3eicTBrE
KWJIAITHOTO OpraHa, CBSI3aHHOE C HEMPUHSATHEM CBOCBPEMEHHOTO PEIICHHUS O
MIPEIOCTABIICHUN €My KUJTUIITHOW CYOCH IHH.

B kaccanumonHoii xanobe npeacTaBuTeNb KHJIUIIHOTO OpraHa BhIPa)KaeT
HECOIJIacue ¢ MPHHATBIMU TI0 Jey CyAeOHBIMU MOCTAHOBJICHHUSIMHM, ITPOCUT UX
OTMEHHTH M IPHHSTH 110 JIe]Ty HOBoe perieHue 00 otkase I1I. B yaoBineTBopeHnn
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3asiBJICHUS] BBUAY HEOOXOJIMMOCTH COOJIIOJICHUS] MPHUHIMIA OYEePEIHOCTU TpU
OCYIIECTBICHUH JKIJIUIITHOTO 00ECTIEYeHIS] BOCHHOCITYKAINX.

PaccmoTpeB maTepuanbl aMUHUCTPATUBHOTO Ji€ja U OOCYIHMB JTOBOJbI
KaccallmoHHOM >kano0bl, CyneOHas KOJUIETHS 1O JieJaM BOEHHOCTYXAIIUX
MpUIUIa K CAEAYIOIIUM BbIBOJIAM.

Kak ycmarpuBaercs wu3 marepuanoB jnena, L., umerommid oOuryro
IPOAOHKUTEILHOCTh BOGHHOM City:x0bI 60see 17 net, 20 mapta 2014 r. yBojeH
C BOGHHOM CIIyObl B CBA3U C OpPraHU3aIllMOHHO-IITATHBIMU MEPOIPUATUSIMHU U C
16 mas TOro ke roja MCKIKOYEH M3 CIHCKOB JIMYHOTO COCTaBa 4YacTU C
OCTaBJICHUEM Ha YUET€ HYKIAIOIINXCS B )KUJIBIX TOMEIICHUSX.

15 nmexabps 2014 r. XWIMIIHBIM OPraHOM MPHHATO MPEIBAPUTEIIBHOE
pemenue o npenoctaBiaenuu L. sxunuiHo# cyOcuinm, KOTOpoe ¢ KOMILJIEKTOM
HEOOXOJMMBIX JOKYMEHTOB M YYETHBIM SKWJIUIIHBIM JIEJIOM HCTHA OBLIO
HaIpaBJiIeHO JUIsl TPUHATHA OKOHYATEIBbHOIO pelieHus B (denepanbHOE
roCyJapCTBEHHOE Ka3eHHOE YUPEXKICHHE «3anaJHOe PETHOHATBHOE YIIPABICHHE
KUJUIIHOTO — oOecrieueHus’» MunHoOoponsl Poccum  (manmee — @OI'KY
«3amaiperuoH uILe») U NOCTYNMIIO Tyna 26 nexadps 2014 r.

VBenomnennem pykoBoautenss DKV  «Ynpasnenne (¢GuHAHCOBOTO
obecnieueHuss MunuctepctBa 0060poHsl Poccuiickoir @enepanuu no r. CaHKT-
[lerepOypry, Jlenunrpaackoi obnactu u Pecniyonuke Kapenusi» ot 14 ssHBaps
2015 r. no cBenenusa HavanbHuka DPI'KY «3amaapernoHXuiabe» JI0BEICHBI
JUMUTHI OIOJIPKETHBIX 00s3aTEIhCTB MO cTaThe «EauHOBpeMeHHas JeHEKHas
BBIIUIATA HA TMPUOOPETEHUE IKUJIOTO TIOMEIICHUS BOCHHOCIYXKAIUM —
rpaxaanaMm Pocculickorn ®enepanmu U rpaxaanam Poccuiickon ®enepanuu,
YBOJICHHBIM C BOGHHOU CITy>KOBI».

[Ipu3HaBasi HE3aKOHHBIM OCIIOPEHHOE MCTIIOM O€37IeHCTBHE HAaYaIbHHUKA
OI'KY «3anagpernoH)KUiIbe», CyAbl UCXOAWIM U3 TOTO, YTO COIVIACHO II. 5
[Topsinka mpengoctaBiieHus] CyOCHAMM Uil IPUOOPETEHUs WM CTPOUTEIHCTBA
YKAJIOTO TIOMENIEHUSI BOCHHOCTYKaIUM — Tpaxkaanam Poccuiickon @enepanuu,
MPOXOJSIIMM BOCHHYIO CIy)kO0y MO KOHTpakTy B Boopyxkennbix Cuax
Poccuiickont ®@enepanun, u rpaxaanam Pocculickont denepannu, yBOJICHHBIM C
BOEHHOM CITy»OBbI, YTBEPKIEHHOr0 MprukazoM MuHuctpa 060ponsl Poccuiickoii
Oepneparun ot 21 wurona 2014 r. Ne 510 (manmee — Ilopsimok), perieHue o
MPENOCTABICHUN OSKWJIUIIHOW CYOCHAMM BOEHHOCHY)KAIUM, Tpa)KaaHam,
YBOJICHHBIM C BOCHHOW CIY»KOBI, U YJieHAaM MX CeMeW JOJHKHO OBITh MPHUHSTO
YIOJIHOMOYEHHBIM OpPraHOM HE€ TMO3JHEE 4YeM uepe3 JecATb JTHEW CO [HA
MOJIYYCHHS] CBEACHUI, YKa3aHHBIX B a03alle MEepBOM HA3BAHHOTO MYHKTA, MPHU
OTCYTCTBUU OCHOBAHUU JJISI CHATHS 3THX JIMI] C y4€Ta HYKAAIOIIUXCA B KUIBIX
nomernienusx. [Ipu Hanumuuu nHGOpMAIUK O TOBEIECHUN JTUMHUTOB OFOKETHBIX
00s13aTeNIbCTB  JOJDKHOCTHBIM JIMIIOM HE OBUIM HallpaBJICHbl HEOOXOJHUMBbIC
3aMpochkl U HE MPUHATO pelieHue o npenoctaBieHuu L. u yineHam ero cembu
KUJIMITHON CyOCHUJMHM B YCTAHOBJICHHBIC 3aKOHOM CPOKH, Ye€M, [0 MHEHHIO
CyJI0B, ObLJIM HApYIIEHBI ITpaBa UCTIAa HA CBOEBPEMEHHOE MOIYyYEHUE CYOCUINN.
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OpnHako NaHHBIA BBIBOJ CYyJOB OCHOBaH Ha HENPABWIBHOM TOJKOBAHWU
HOPM MaTEpHUaJIbHOIO IPaBa U NPOTUBOPEUYUT MATEPHUAIIAM JIEJIA.

B coorBerctBuum ¢ m. 1 cr. 15 ®DepepanbHoro 3akoHa «O craryce
BOEHHOCITYKAIlIMX» IOCYJIapCTBO IapaHTUPYET BOCHHOCIYKAIIUM O0ECIeUeHHe
UX JKUJIBIMU TIOMEIICHUSIMHA B (pOpMe MpeOoCTaBICHUS UM JIEHEKHBIX CPEICTB
Ha npuoOpeTeHHe WM  CTPOUTENBCTBO  JKUIBIX  MOMEHICHWH  Ju00
NPEAOCTABICHNS MM JKWJBIX IOMEIICHUM B TIOPSAKE M Ha YCIOBUSX,
YCTaHOBJIEHHBIX Ha3BaHHBIM (DeepajbHBIM 3aKOHOM, JAPYTUMU (eaepaibHbIMU
3aKOHAMM M HWHBIMM HOPMAaTUMBHBIMU IIPaBOBBIMH akTaMH Poccuiickoii
®enepannu, 3a c4ET CpelCTB (eaepaIbHOro OrIKeTa.

Taxum 00pazom, MperoCTaBIeHNUE KUIUIIHON CyOCUINM SBISETCS OJHOM
u3 (hopM 0OecrieyeHUs! )KUIBEM BOCHHOCITY KaIUX.

OcHoBaHMSI W TOPSAOK OOECHEYEHHUs BOCHHOCIYXAIIUX JKUJIbEM
PErylupyroTCsl KaKk HOPMaMM Ha3BaHHOTO BbIlIE (heepabHOrO 3aKOHA, TaK U
Hopmamu JKumnungHoro xoaekca Poccuiickoit denepannu (nanee — XKXKK PD) u
npuHATEIMH B cooTBeTcTBUU ¢ KK P® npyrumu ¢denepanbHbIMH 3aKOHAMH,
ykazamu  [lpesumenta  Poccuiickon ~ ®enepanuu,  MOCTAaHOBICHUSMH
[IpaBurenscTBa Poccuiickon denepannv, HOPMaTUBHBIMU NPABOBBIMU AKTAMHU
(denepaibHbIX OpPraHOB MCIOJHUTEIBHOM BJIACTH, 3aKOHAMU M HWHBIMH
HOPMATHBHBIMHM TPAaBOBBIMU aKTamMu cyObekToB Poccuiickoit ®eneparmu,
HOPMAaTUBHBIMU IIPABOBBIMU aKTaMU OPIaHOB MECTHOI'O CAMOYIIPABJICHMUS.

[Topsmok oOecriedeHHUs] KWIBIMH OMEIIEHUSMH, YCTAHOBJICHHBIH
3akoHoAarenbCcTBOM  Poccuiickoii  ®denepanyu, B KadecTBe OAHOIO U3
BAKHEUIINX YCIOBUN IS IPEAOCTABICHUS )KWIIbsI CONEPIKUT IIOJI0KEHUE O TOM,
YTO YKUJIbIE MIOMEIIECHUSA IIPEAOCTABIIAIOTCS IPaXKJaHaM, COCTOSIIUM Ha y4yeTe B
KA4eCTBE HYXIAIOWKUXCA B YIYYUICHUHM S>KWIHAIIHBIX YCIOBUM, B IOPSIKE
OUYEPETHOCTU UCXOJI U3 BPEMEHH MPUHSTHS TaKUX IpaxkaaH Ha yder (4. 1 ct. 57
KK POD).

Ananornynelii nogxon chopmynupoBad M B . 11 HMHctpykuumm o
MIPENOCTABIEHNN BOCHHOCIYXaluM — TpaxaaHaMm Poccuiickoin denepannu,
IPOXOJSIIMM BOCHHYIO CcIy:k0y 10 KOHTpakTy B Boopyxkennbix Cumax
Poccuniickont ®enepannu, >KWIBIX IMOMEIIEHUWM IIO JOTOBOPY COIMAJIBHOIO
HaliMa, yTBEp>KJI€HHOM Mpuka3zoM Munuctpa o0opoHsl Poccuiickoit @eaepannu
Ne 1280 ot 30 centsopst 2010 r. IIpu 3TOM OUepeAHOCTH OMPEALISIETCS UCXOIS
U3 JaThl NPUHATUA BOCHHOCIYXKAIMX HA YYeT HYXIAIOWUXCSA B JKUJBIX
IIOMEILECHUSIX.

YTBepxaeHHBIA TprKa3oM Munuctpa o6oponsl Poccuiickoit denepanuu
ot 21 utonst 2014 1. Ne 510 Ilopsmox mpemocTaBiICHUS KUTUITHOW CyOcumnuu
Takke pa3paboTaH B IEMIX pealu3ald  MpaB  BOEHHOCTYKaIIHX,
rapaHTUpOBaHHbIX HUM cT. 15 ®epepanbHoro 3akoHa «O  craryce
BOCHHOCITYKaIIUX».

AHaIN3 TPUBEICHHBIX BBIIIE HOPM CBUAETENBCTBYET O TOM, YTO MPABO
BOCHHOCITY>KAaIllUX U COBMECTHO INPOKUBAIOIIUX C HUMHU YJICHOB UX CEMEU Ha
oOecrieyeHue KWIbIMUA MMOMENICHUSIMU, B TOM 4Hciie B (popMe mpenocTaBieHus
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KWIMIIHON CyOCHIIMU, JOJIKHO pPEaU30BbIBATHCA B MOPSAJKE M Ha YCIOBUSX,
YCTaHOBJIEHHbIX  (eaepaqbHBIMU 3aKOHAaMHW M HMHBIMH  HOPMATUBHBIMHU
paBOBbBIMM aKkTamu Poccutickoit denepannu, TO €CTh B OPSJIKE OUEPETHOCTH.

W3 MarepuanoB aena cieayer, 4To Ha MOMeHT oOpamenus L. B cyn B
€IMHOM pEECTpE BOCHHOCTY)KAIMX, NPU3HAHHBIX HYXJIAIOIIMMUCS B
MOJYYEHUH TOCTOSHHBIX JKWJIBIX TOMEIICHUH, cocTosio 687 4enoBeK,
U3BSIBUBIIUX KEJTaHUE OBITh OOCCIICYCHHBIMH XUJIHMIIHONW CyOCHIuEH C MaToi
MIOCTAHOBKH Ha y4deT paHee 7 okTsaOps 2013 r.

Takum oOpa3om, mepel aJIMUHUCTPATUBHBIM HCTIIOM 3HA4YUIOCH 687
YeJIOBEK, MPETCHIYIONUX Ha MOJIyYeHHUE KIIUIIHON CyOCH iU, 110 OTHOILLIEHUIO
K KOTOPHIM OH KaKHX-JMOO JbrOT WM MPEUMYIIECTB Ha TOJYYEHHE TaKOM
cyOCHIMY BHE UMEIOIICHCS oueper HEe UMEl, XOTsI IIPaBO Ha MOJTYYEHUE TaKOu
cyOCHIMU y HUX BO3HUKIIO paHee, yeM y 1., a B cuiny 4. 3 ct. 17 Koncruryuuu
Poccuiickoii ®denepanuu OCyHIECTBIEHHWE IpaB U CBOOOJ 4YEJIOBEKa U
rpakJaHWHA HE JOJKHO HapyIIaTh MpaBa U CBOOOBI IPYTUX JIULI.

VYkazaHHOe 0OCTOATENBCTBO CyAbl OOEMX HWHCTAHLMA OCTaBWIH O€3
BHUMaHMs, XOTs, Kak 3T0 cienyer u3 m. 5 Ilopsaka, ogHUM U3 yCIOBUU IS
INPUHATUS B YCTAHOBJIEHHBI CPOK pEIIEHUA O MPEJOCTABICHHH >KHJIMLIHOM
cyOCHIMM BOEHHOCITYKAIUM, TpaXkJaHaM, YBOJIEHHBIM C BOEHHOW CIyKObI, U
YJIEeHaM UX CEMEH SIBJISETCS HAJIM4YME JOCTATOYHBIX OFOJIKETHBIX aCCUTHOBAHMIA
Ha pealM3aliio BBILIATHI JKWIMIIHON CyOCHINH, MO3BOJIAIOIINX OOECIEUUThH
Takol cyOcuaueil BceX HYXIAIOUMXCA B TOJYYEHUM MOCTOSIHHBIX >KUJIBIX
NIOMEIICHUM Tpa)KJAaH, M3bSBHUBIIMX JKEJIAHWE pPEaJIM30BaTh CBOE IPABO Ha
KWINLIE B OopMe MOTYUEHHs TaKOH CyOCHANU.

[ToaTOMY B cily4ae, €ciay NOCTYNUBIIMX HA 3TH LIEJIU JICHEKHBIX CPEACTB
HE XBaraeT M OOecredyeHHs B TMOPSIKE OYEPEeTHOCTH BCEX JKENAIOIINUX
NOJIYYUTh HA3BaHHYIO CyOcuauio, MpUHATBIX Ha yweT panee L., crmenyer
UCXOJUTh U3 TOTO, YTO HEMOCPEJICTBEHHO [JIi HErO JIEHEXKHBbIE CPEACTBA HE
BBIJICJISUIMCH U HE MOCTYNAJIH, B CBSI3U C YEM PEIICHHE O BBIIJIATE ITUX CPEJICTB
MPUHATO OBITH HE MOTJIO.

OpHako cyn TOJKHBIM 00pa3oM HE MPOBEPHIL, JOCTATOYHO JIM MOCTYITUIIO
JNEHEXHBIX CPEACTB Il OOecHedeHMs] IKWIMIIHOM cyOcuame  Bcex
OUYEPETHUKOB, U3bABUBUINX JKEJIAHUE PEaIn30BaTh CBOE MPaBO Ha >KUIMIIE B
dopMme nonydyenus Takoil cyocuauu panee L., u ero B ToM uncie, a Bo3jaraTb
Ha HavyanbHHKa DPI'KY «3Bamagpervnonxkuibey OO0S3aHHOCTh MO TMPUHATHIO
pellieHus O MPEAOCTaBICHUHM HUCTIy W WIEHAM €ro CeMbH 3TOM cyOcuauu
BOIIPEKH IPAaBaM M 3aKOHHBIM MHTEpecaM JIpyrux 687 4esoBeK, NPETeHIyOIIUX
Ha MOJy4YeHHe XKuIMIHoU cyocuaun panee 111., Hegomyctumo.

Ha ocHoBanuum wuznoxkenHoro CyneOHas  KOJUIETHUSI  OTMEHWJIA
oOxanyeMble cyAeOHble akThl 1o 3asaBieHuto LII. u HampaBuia Aeno Ha HOBOE
PACCMOTPEHUE B FTAPHU30HHBIN BOCHHBIN CYJI B KHOM COCTAaBE CYEH.

Onpeoenenue Ne 210-KI116-11
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4. TlpokuBaHHMe TPa’kIAHMHA B KWJIOM IOMEIIeHMH IO JO0rOBOPY
0e3B03Me3IHOI0 IMOJIb30BAHUSI, PABHO KAK M N0 HMHOMY [0rOBOPY HJIH
cleJiKe, MOKeT SIBUThCSI OCHOBAaHMEeM /JIsi BO3HMKHOBEHHUSl KMJIMIIHBIX
npas.

Pemiennem 94 rapHu3oHHOTO BOEHHOTO cyna ot 17 pekabps 2015 r.,
OCTaBJICHHBIM 0€3 M3MEHEHUs AaleUISIIMOHHBIM OIpPEACICHHEM 3 OKPYKHOTO
BoeHHOTO cyaa oT 10 mapta 2016 1., ynoBineTBopeHo 3asiBiieHuE Y., B KOTOPOM
OH TPOCWJI TpU3HATh HE3aKOHHBIM pemeHne L[eHTpanbHON KWIHMIIHOW
komuccun D®CO Poccum (nmanee — KWIMIIHAS KOMHCCHS), O(QOPMIIEHHOE
npoTOKOoIOM OT 5 HOosiOpst 2015 1., 00 OTKa3e BO BKIIOUYEHUU €r0 C WICHAMH
CEMbU B CIIMCKM BOEHHOCIYXKAIIMX, MOJUICKAIUX O00ECIEUCHUIO CIYKEOHBIM
YKUJIBIM [TOMEIICHUEM 110 MECTY TIPOXOKIECHUSI BOCHHOM CITy>KOBI.

B kaccammoHHOM kajmo0e MpeNCTaBUTENb SKUJUIIHOW KOMHUCCHH,
yKa3bIBasi Ha (PaKTUUECKOE MPOKUBAHUE 3asIBUTEIISI BMECTE C WICHAMU CEMbU B
KBapTUpPE, paHee MPUHAJJICKABIIEH €ro Cynpyre Ha MpaBe COOCTBEHHOCTH, U
YMBIIUICHHOE ~ YXYJAIICHUWE  MOCJIEIHEeW  JKWIMIIHBIX  YCJIOBUM,  4YTO
CBUJICTEJILCTBYET O 3JIOYMOTPEOJICHUU €10 MPaBOM, MPOCHJ CYACOHBIE aKThl
OTMEHUTb, MIPUHATH MO JEIy HOBOE pelieHue 00 OTKa3e B YIAOBJICTBOPEHUU
3asIBJICHUS.

PaccmoTpeB marepuainbl aJIMHUHHCTPATUBHOIO Jielia, OOCYJIMB JIOBObI
KaccaloHHOM kanoObl, CyneOHas KOJUIeTHsS MO JejdaM BOCHHOCTYXKaIUX
MpUILUIA K CIEAYIOIIUM BBIBOJIAM.

N3 matepuanoB gena ciemyer, 4to Y. MpOXOAUT BOCHHYIO CIYKOy B
BOMHCKOM 4aCTH, JUCIOLUPOBAHHOU B I. MOCKBE.

Ho wuronst 2014 roma 3asiBUTENh OBUT 3apEeTUCTPUPOBAH B IKUIOM
MOMEIIEHNH, pacnoioxkeHHoM B IlaBnoBo-Ilocanckom paitone MOCKOBCKOiM
o0JlacTh U MPUHAJICKAILEM Ha TpaBe COOCTBEHHOCTH €ro oTity. [lo pemenuto
CyJla IOTOBOP TMOJIb30BAHUS YKa3aHHBIM KHUJIBIM MTOMEIIEHUEM ObLT PaCTOPTHYT,
MIPaBO MOJIL30BAHUS €r0 3TUM MOMEIICHUEM MPEKPAICHO.

Cympyre Y. — U.H. no sHBaps 2015 roma Ha mpaBe COOCTBEHHOCTH
npuHajjiexana kBapTupa B r. MockBe oO0mie mioniaapo KUIoro NoMenieHus
50,5 kB. M, KOTOpPYIO OHa mponana. Kpome Toro, cynpyre 3asBuTes Ha IpaBe
COOCTBEHHOCTH TIpUHaAJIekana 2 qonu (24,4 KB. M) KBapTUPHI, PACIOIOKEHHON
B I. XUMKH MOCKOBCKOH 00J1aCTH, KOTOPYIO OHa Tmpojaia B (pespane 2015 rona
CBOEU MaTepH.

[Tocne storo Y. oOpaTtwiics B >KHJIMIIHYIO KOMHCCHIO C 3asBICHHUEM O
BKJIFOYCHUHM €ro B CIUCKH JIMII, TOJJIKANUX OOCCIICUCHUIO CIYKEOHBIMU
KUJIBIMA TIOMEIICHUSIMU, B YeM €My OBLIO OTKAa3aHO PEIICHUEM >KHIJIUITHOM
koMuccuu ot 5 HosiOpst 2015 r. B 060cHOBaHME MPUHSITOTO PEIIEHUS KOMUCCHUS
yKazajga Ha MPOXKUBAHUE 3aSBUTENII U WICHOB €r0 CEMbH B JKUJIOM JOME,
MpUHAJJISKAIEM Ha MpaBe COOCTBEHHOCTH MATE€pU CYIPYTH 3asBUTENIS U
pacnonoxxeHHoM B JlomonenoBckoM pailoHe MOCKOBCKOM 00JlacTH, a TakxKe
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coepuieHue Y.H. neicTBuid, MpUBEAIINX K YTpATE TaPAaHTUPOBAHHOIO 3aKOHOM
MpaBa MoJb30BaHUS KUJIBIMU TOMEIICHUSIMU.

[Ipu3HaBas Ha3BaHHOE PEIICHUE HE3aKOHHBIM, TapPHU30HHBIA BOCHHBIN
Cyll yKazaJl, YTO Ha MOMEHT NIPHUHSATUS OCHapUBAEMOTr0 PEIICHUS [0 MECTY
CIIY>KOBI 3aBUTEIb BMECTE C YJICHAMHU CEMbU HE MMEJ >KWIbIX MOMEIICHUN B
COOCTBEHHOCTH, TOJIb30BAHUU M BIJIAJICHUU, TO €CTh OTBEYal OCHOBAHUSIM
MPEAOCTAaBICHUS CITYKEOHOTO KUJIbs, YKa3aHHBIM B 4. 2 cT. 99 KK PO.

Cornamasice ¢  pelIEHHEM, CyJ  aleUBIIUOHHOM  HMHCTaHUUHU
JOTIOJIHUTENBHO YKa3aJl, YTO KOMaHJOBAaHWEM HE IMPEACTABICHO [aHHBIX O
HEBO3MOKHOCTH MPEJOCTaBUTH Y. CiIyKeOHOE KUJI0€ TOMEIICHHE.

Cornacno 4. 3 ct. 62 Kopekca aAMUHUCTPATUBHOIO CYJIONPOW3BOJICTBA
Poccuiickoit  ®enepaniuu  OOCTOSATENBCTBA, HMMEIOIIME  3HAYCHHE IS
MPAaBWJIBHOTO pa3pelICHUs] JENa, ONPEACISIIOTCS CYJOM B COOTBETCTBHHM C
HOpMaM{ MAaTEpUaIbHOTO MpaBa, MOICKAIIMMU IMPUMEHEHUIO K CIOPHBIM
MyOJIMYHBIM TPABOOTHOIICHUSIM, UCXOAs U3 TPEOOBAHUM W BO3PAXKEHUU JIMII,
YYaCTBYIOIIUX B JEJ€; MPH 3TOM CyJ HE CBSI3aH OCHOBAaHMSIMHU U JIOBOJIaMU
3asiBJICHHBIX TPEOOBaHWI 1O JAenaM o0 OCMapuBaHWU PEIUEHUM, IEHCTBUN
(Oe3meiicTBUs), MPUHATBIX WA COBEPIICHHBIX OpraHaMu TOCYAapCTBEHHOU
BJIACTH, TOJDKHOCTHBIMHU JIMIIAMU.

[Ipu paccMoTpeHUM AaHHOTO Jeja CyAbl HENPaBUIBHO OMNpEeaSTUIn
00CTOSITEIHCTBA, UMEIOIIME 3HAYCHHE JJISi MPABUIBLHOTO pa3pelieHus jAena, U
HEIMPAaBUIHHO UCTOJIKOBAJIM 3aKOH.

N3 MarepuainioB nena cienyer, 4yTo nocie npoaaxu B sHBape 2015 roga
KBapTUpel B TI. MockBe cymnpyra 3asBUTENS 3aKIO4YWiIa  JOTOBOP
0€3B0O3ME3THOTO TMOJIH30BAHUS ITUM JKHJIBIM TTOMEIICHUEM €10 U JABYMS JIETbMHU
no oktsiops 2018 roma, uto moarBepawin 17 pexabpst 2015 r. B cyneOHOM
3acegaHun Y., MOSCHUB, YTO OH TaKXe MPOJOHKAET MPOXKUBATH B ITOU
KBapTHUpE.

Kpome TOro, corimacHo pemieHUIO >KUJIUIIHOW KOMHCCHU OT S5 HOSIOps
2015 r. ogHUM M3 OCHOBAHUM OTKa3a 3asSBUTE/IIO BKIIOUHMTH €TI0 B CIIMCKH JIMII,
MOJICKAIKNX OOECIEUCHHUIO CITY)KEOHBIMH KUJIBIMU TTOMEIIECHUSIMU, SBUJIOCH
NpPOKMBAHUE €ro M YICHOB CEMbUM 10 YCTHOM JOTOBOPEHHOCTH C
COOCTBEHHMKOM (Mareppl0 CYNpPyrH) B JKWJIOM JIOME, pacHoJIOKEHHOM B
JlomoenoBcKkoM paiioHe MOCKOBCKOM 00J1acTH.

OTUM OOCTOSITENIbCTBAM CYJIOM OIICHKH HE JaHO, XOTS OHHU SIBIISIOTCS
IOpUINYECKU 3HAUNMBIMHU.

B coorBerctBum co ct. 10 KK P® sxunmumabsie npaBa U 00s13aHHOCTH
BO3HUKAIOT B TOM YHCJIE U3 JOTOBOPOB M HHBIX CHEJOK, MPETYCMOTPEHHBIX
dbenepalbHBIM 3aKOHOM, a TaKXe W3 JOTOBOPOB M WMHBIX CJEJIOK, XOTS U HE
MPEAYCMOTPEHHBIX (DeiepaibHbIM 3aKOHOM, HO HE TTPOTHUBOPEUAILIUX EMY.

CrnenoBatesibHO, MPOKUBAHUE BOCHHOCIYXKAIIETO B YKUJIOM TOMEIIEHUU
10 J0OTOBOPY 0€3BO3ME3JHOTO TMOJIb30BaHUS, PABHO KaK M MO0 MHOMY JIOTOBOPY
WU CHCJKE, MOXET SIBUThCS OCHOBAHUEM [JIi BO3HUKHOBEHUS >KUJIUIIHBIX
npas.
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B cBsI3U ¢ 3TUM cyfy clie0Bajio BBISICHUTH OOCTOSITEILCTBA, CBSI3aHHBIE C
NpoKMBaHHEM Y. M WIEHOB €ro CeMbH B YKa3aHHBIX KWIbIX MOMELICHUSIX
IIPUMEHUTENIBHO K MOJokeHusM 4. 2 cr. 99 XK P®, cormacHo koropou
CIEHUAIN3UPOBAHHBIE KUJIbIE IOMELIEHUS MIPENOCTABIISAIOTCS 1o
YCTaHOBJICHHBIM JKuiuniaeiM kozxekcoM Poccuiickon @enepanuy OCHOBaHUSAM
rpaxkaaHaM, HE OOECIEeUEHHBIM KUJIBIMU TOMEUICHUSIMH B COOTBETCTBYIOIIEM
HaceslleHHOM nyHKTe. OJIHAaKO 3TOT0 JAODKHBIM 00pa3oM CAeaHOo He ObLIO.

Hapymenue cynoM HOpM MarepuagbHOrO IpaBa M HENPABUIBHOE
OTpeJieieHre 0OCTOSITENIbCTB, UMEIOIINX 3HAYCHHE IS Jesa, IPUBEIN K TOMY,
YTO OCTaJUCh HEBBIACHEHHBIMU IOPUAMYECKH 3HAUYMMble OOCTOSITENIbCTBA O
IpaBe 3assBUTEINS HA 00ECTICUeHHE CITY>KEOHBIM SKHIIBIM TTOMEIIIEHUEM.

Ha ocHoBanuu wusnoxxkenHoro CyneOHas KOJUIETHST MO JeliaM
BOCHHOCITY>KaIllUX OTMEHWJIA peuieHrue 94 rapHu30HHOTO BOEHHOIO cyaa oT 17
nekadpst 2015 r. ¥ anewIIUOHHOE ompeiesieHne 3 OKPYKHOTO0 BOCHHOTO Cy/a
or 10 mapra 2016 r. mo 3asBieHutro Y. m HampaBwia J€JI0 HAa HOBOE
PacCMOTPEHUE B TAPHU30HHBIN BOCHHBIN CyJl B KHOM COCTaBE CyAEH.

Onpeodenenue Ne 209-K1'16-4

5. AIMMHHCTPATHBHOE HCKOBOE 3asiBJieHHEe K (peepajibHOMY OPraHy
HUCIOJIHUTEJBHONH  BJIACTH, BbITEKawIiee U3  JAEATEJIbHOCTH  €ro
TEPPUTOPHAIBLHOIO OPraHa, MO KeT ObITh NMOJAAHO TAKKe B CyJd MO MECTY
HAXO0KACHUS TEPPUTOPHAIBLHOIO OPraHa.

Onpenenennem 3aMECTUTENS npeaceaaTens CeBepoMOpCKOro
TFapHU30HHOTO BOEHHOTO cyna oT 2 okTsopsa 2015 r., octaBieHHBIM 0e€3
M3MEHEHMS aneUILHOHHBIM onpeneraeHueM CeBepHOro (poTCKOro BOEHHOIO
cyna ot 30 oktabps 2015 r., M. Bo3BpaleHO aJMHUHUCTPATHUBHOE HCKOBOE
3asiBJIEHUME B CBS3M C HENOJACYAHOCTbIO (CEeBEepOMOpPCKOMY TapHU30HHOMY
BOCHHOMY CYy#y.

B onpenenennn pazbsCHEHO, YTO BO3BPAILEHUE 3asBJICHUS HE JHmaeT M.
mpaBa 0OpaTUTbCS C HUM IO €ro BeIOOpPY B Mypmanckuii ambo AxyTckwmii
TapPHU30HHBIE BOCHHBIE CY/BI.

Onpenenenuem  3amecturens Ilpencenarenss  BepxoBHoro  Cyna
Poccuiickoit ®enepanun — mpeacenatens CyneOHONH KOJUISTHMH IO JiejiaM
BOCHHOCHyXammx oT 14 wutons 2016 r. maHHOE oOmNpeneseHne OTMEHEHO,
KaccallloHHasg »anoba M. ¢ maTepualiaMu TepefaHa sl pacCMOTPEHHsS B
CyJ1IeOHOM 3aceJaHuU CyJla KaCCALIMOHHON MHCTaHIUH.

B  kaccaumonHoil kamobe M. mpocws  OTMEHUTh  CyneOHbIe
MOCTAHOBJICHUSI, YKa3aB Ha OCTaBJEHUE CylaMH Oe3 BHUMAaHHUS TOTO, YTO C
MOMEHTA 3a4MCIICHUS] B CIIMCKHU JIMYHOTO COCTaBa BOMCKOBOW wactu 74777 no
natel oOpaieHus B CeBEpOMOPCKUN TapHU30HHBIA BOEHHBIN Cyl OH TIPOXOJIUI
BOCHHYIO CIIYOy M MOJy4ajl JEHEXHOE JOBOJBbCTBHE B IYHKTE BPEMEHHOM
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JUCJIOKAlUU YKa3aHHOW BOMHCKOM 4acCTH, PAcIoJoKeHHOM ¢ urons 2015 roga B
r. CeBepoMOpCKE HA OCHOBAaHUH MpHUKa3a KoMaHaytouero CeBepHbiM (BroTom.

PaccmoTpeB Marepuanbl CylneOHOrO TMPOU3BOACTBA, OOCYJUB J1OBOJIBI
KaccallmoHHOM »kanoObl, CyzneOHas KoJerus KaunoOy YIOBIETBOPHIIA,
OTMEHWJIa  OIpeeNeHne 3aMmecTurens npexacenarenss CeBepOMOPCKOro
TapHU30HHOTO BOEHHOTO cyAa OT 2 OokTsa0pa 2015 r. W aneusauuoHHOE
onpenenenne CeBepHOro (I0TCKOTO BOoeHHOTO cyaa oT 30 okTsa6ps 2015 1. o
BO3BpAILICHUN aJMUHHCTPATUBHOIO HCKOBOT'O 3asBJICHHS M  HalpaBWIIA
Marepuansl B (CeBEpOMOPCKMH TapHU30HHBIA BOEHHBIM CyJ €O CTaJHuH
PacCMOTPEHHMsI BOIPOCAa O MPUHATUU AJMUHUCTPATUBHOIO MCKOBOT'O 3asIBICHUS
K IIPOU3BOJCTBY CY/a.

B oOocHoBanue mnpunsitoro pemeHuss CynaeOHas KOJUIerus ykasajia
CJIeIyroLIee.

N3 cooOuieHust BpHO HadyaJlbHUKA OPraHU3alliOHHO-MOOWIM3AIMOHHOTO
ynpasienuss mradba CesepHoro ¢iorta ot 1 oktadps 2015 r. cimexgyer, yto
BOMcKoBast yacth 74777 chopmupoBaHa u BKIroYeHa B coctaB CeBepHoOro diota
c | aBrycra 2014 r. ¢ gucnokauueil Ha o. Kotenbnblil, PecmyOnuka Caxa
(Axytus).

[Ipukazom komanayromero CeBepHbiM (iotom oT 28 wmrons 2015 r.
«O0 opraHu3anuu MOBCEIHEBHOM AESATEILHOCTH TOJPa3ACICHUN BOMCKOBOM
gactu 74777, HaxoOAIIUMXCS B OTPBIBE OT IOCTOSHHOIO MECTa JUCIIOKAIUU
BOMHCKOW 4acCTW» OpPraHMu3alus ydeTa IEPEMEHHOI0 COCTaBa BOMCKOBOM 4acTH
74777, ero pa3MmellleHHe, OpraHu3allMs HECEHHs BHYTPEHHEH CITyXObl
OCYUIECTBJISIIOTCS B IIyHKTE BPEMEHHOM JAMCIIOKALMHM, B Ka3apMe€ BOECHHOIO
ropoaka Ne 8 r. CeBepoMopcka Ha yi. BocTouHOI.

B cuny cr. 46 Koncruryuuu Poccuiickoii ®enepanuu u m. 1 cr. 21
®enepanbHoro 3akoHa «O cTaryce BOEHHOCIYKAIIMX» BOEHHOCIIYXKAILIHAE
MOJIB3YIOTCSl TIPAaBOM Ha CyAEOHYIO 3alllUTy HA PaBHBIX YCJIOBHUSX C JAPYTUMH
rpakJaHaMu.

Cratem 22 un 24 KAC P® mnpeaycmaTpuBarOT NOPSAOK MOJA4YH
aJIMUHUCTPATUBHOTO MCKOBOTO 3asIBJICHUS MO MECTY KUTEIbCTBA U MO MECTY
HAXOKJEHUSI aIMUHUCTPATUBHOIO OTBETUHKA, a TAKKE MOJICYAHOCTD [0 BBIOOPY
aJIMUHUCTPATUBHOTO MCTILIA.

Opranbl BOEHHOIO YIPaBJIEHUS, K KOTOPBIM OTHOCATCS YIPABJICHUS U
mTabbl BoMHCKMX dYacTeil Boopyxkennbix Cun Poccuiickoit ®eneparuu,
OTHOCSTCS K (pe/iepaIbHbIM OpraHaM UCIOJIHUTEIbHOU BIACTH.

AJMUHHUCTPATUBHOE MHCKOBOE 3asBIIEHHE K (elepalbHOMYy OpraHy
VCITOJIHUTEIIbHON BJIACTH, BBITEKAIOIIEE M3  JEATEIbHOCTH ero
TEPPUTOPUAIBHOTO OpraHa, MOXET ObITh IMOJAHO TakXke B Cyd IO MECTy
HAXOXKJEHUSI TEPPUTOPHUATIBHOTO OpraHa.

Takum oOpazom, M. uMen mnpaBo 0OpaTUTHCI C AIMUHUCTPATUBHBIM
VCKOBBIM 3asiBJIeHNEM B CeBEPOMOPCKUI TapHU30HHBIA BOCHHBIN CY/.

Onpeoenenue Ne 210-KI16-16
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JAUCHUIIVINHAPHASA KOJVIETI'UA

1. PemieHue 0 HAJIOKEHMH HA CYAbK0 JTUCUUIIIMHAPHOIO B3bLICKAHMS
He MOKeT ObITh IPUHSATO M0 UCTEYEHUH IIECTH MECSLEB CO IHS BbISIBJIECHUS
AUCHMIUIMHAPHOTO MPOCTYNKA, 32 HMCKJIYEHHEM IepuoJa BpPeMeHHOM
HETPYAOCIOCOOHOCTH CYyIbHM, HAXOKIEHUSI €ro B OTIYCKe M BpPeMEHHU
NpoBedeHNsl CJIyKeOHOW TNpOBEepPKH, W IO HCTEYEHHH [BYX JIeT €O JHS
COBepLICHUSs] TUCHUIIJIMHAPHOTO MPOCTYIKA.

JlucuuninHapHas KoJUIETHsl YJOBJIEeTBopuia »xamo0y @. Ha pelieHue
KBAIM(PUKALMOHHON KoJulernu cynei Bonrorpanackoi o0iacTd 0 TOCPOYHOM
IIPEKPAIlEHUY [IOJHOMOYMM CyAbM 3a COBEpPUICHHME JAUCLUILIMHAPHOIO
IIPOCTYTIKA.

B pemennn Konneruss orMeTrmna, 4To B COOTBETCTBHM C M. 1 CT. 12
3akona Poccuiickonn @enepanun ot 26 uroHs 1992 r. Ne 3132-1 «O craryce
cynei B Poccuiickoii ®enepanumu» pemIEHWE O HAIOKEHUH Ha CYAbIO
JUCUUIUIMHAPHOTO B3BICKAHUS HE MOXET OBITh MPHUHATO MO MCTEYEHHH IIECTH
MECALIEB CO JIHA BBISIBICHUS AUCUHUIUIMHAPHOIO MPOCTYIKA, 332 MCKIIOUEHHEM
NEepUoAa BPEMEHHOM HETPYJOCIIOCOOHOCTU CYy/IbU, HAXOXIECHUS €ro B OTIYCKE
U BPEMEHHU NPOBEACHMS CIYXKEOHOM MPOBEPKH, U MO UCTEUEHUU JIBYX JET CO
JIHSI COBEPILEHHUSI TUCUUTIIIMHAPHOTO MPOCTYIIKA.

N3 MaTepuanoB AMCHUIUIMHAPHOTO IPOU3BOCTBA CIEAYET, UTO B CBS3H C
xanoboit OAO «A30BCckUil 3aBOJ| CTpoMMaTepuasIoBy Ha JehcTBUS cyapu O.
OpU pacCMOTpeHHH rpaxjaaHckoro gena no ucky OOO «['nobyc» k JI. Ha
OCHOBAaHMHM IMpHUKa3a mnpeaceaarens Boarorpaackoro ob6iacTHOro cyga ot 25
mapta 2015 r. B pailoHHbI cyf r. Bonrorpaga HamnpaiieHbl CyAbH 00J1aCTHOTO
cyna b., O. u C. myig u3ydeHus: MPaKTUKU MPUMEHEHHs 3aKOHOJATENIbCTBA MIPU
paccMOTpeHUH Jie cyaben O.

B srom ke mpukaze mpencenaTenb O0JACTHOIO CyAa YCTAaHOBUI CPOK
ciryke0HoM npoBepku — ¢ 27 o 31 mapta 2015 1., a Takke CpOK IMpeACTaBICHUS
3aKJIOYEHHMS 10 ee uToraM — K 3 ampens 2015 r.

Kak ycmatpuBaercs u3 3akntouenus cyaeit b. u O., n3ydaBmnx npakTUuKy
npumMeHeHus: cyapeil @. 3aKOHOAATENBCTBA NIPU PACCMOTPEHUHN TPaXkKIaHCKUX
nen, W copaBkn cyaen  C., a”Haim3upoBaBUIero  npuMeHeHne — O.
3aKOHO/ATEIbCTBA TPU PACCMOTPEHHM YTOJOBHBIX JI€J, IPOBEPKU OBLIM
IPOBENECHBl B  YCTAHOBJEHHBII CPOK C  COCTaBJIEHHEM JOKYMEHTOB,
OTpaXaIOIUX UX PE3YJILTATHI.

3adukcupoBaHHble B 3akioueHuu cyned b. m O. HapymieHus nerid B
OCHOBY TMpeJCTaBieHusl npeacenarens Bonarorpaiackoro o6macTHoro cyna, a
3aT€M M BBIBOJIOB KBaJIM(UKAIMOHHON KoOJuleTMHu cynaed Bosrorpaackoit
00JIaCTH O HaJMYMH B IEUCTBUAX CyAbH D. MTUCHUTIIIMHAPHOTO MPOCTYIIKA.

Cyabeit C. mnoaoOHBIX HapylleHUMH B TpakTuke cyabu @D. 1pu
PacCMOTPEHHUH YTOJIOBHBIX JIEJ1 HE 0OHAPYKEHO.
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HUcxons w3 cwmbiciia mOJOKEeHUM 1. 1 CT. 12! 3akoma Poccuiickoii
Oenepanuun «O craryce cyaei B Pocculickoit @enepaiiun» AHEM BbISIBICHUS
HapYIICHUH, PACLEHEHHBIX KBaTU(PUKAIMOHHON KOJIJIETHEH CyJell B KadecTBe
JVCHUIUIMHAPHOTO IPOCTYIIKA, SBJIIETCSA B AaHHOM ciydae 3 ampens 2015 r. —
JIeHb, KOTJa Yy Tpeacenaress oOO0JacTHOTO CyJla, O3HAKOMHBIIETOCS C
pe3ybTaTaMu TPOBEICHHBIX CITY)KEOHBIX MPOBEPOK, MOSBIIUCH TOCTATOYHBIC
OCHOBaHUS AJI1 pealM3allid CBOUX IOJIHOMOYMH B chepe AUCHUTUTHHAPHOU
OTBETCTBEHHOCTH CYyJCHl.

CormacHo Tabensm ydyera pabo4yero BpeMEHH U MEIUIUHCKUM
JTOKyMeHTaM cyabsi @. uMen nepuoabl BPEMEHHOW HETPYAOCIOCOOHOCTH: B
anpene 2015 roxa (mocne 3 ampens) — 7 aHel, B urone 2015 roga — 2 aHs, B
aBrycte 2015 romga — 5 nHeit, B ceHtsiope 2015 rona — 4 qusa. B mae 2015 rona
OH B TeUeHHE 3 JAHEH HaxXOJWICS B OTIYCKE, a B MapTe, utojie u okTsope 2015
rojia IEpPUOJIOB BPEMEHHOUM HETPYIOCIIOCOOHOCTH M HAXOXKICHUSI B OTIYCKE HE
UMeL.

C yd4eToM yKa3aHHOTO BPEMEHHU PEIICHHE O HaJIOXKEHUU Ha cyapio .
JUCHUILUIMHAPHOTO B3BICKAHMS MOIJIO OBITh MPHUHSITO HE MO37HEE 26 OKTIOps
2015 r. K qucuumivHapHOW OTBETCTBEHHOCTHU OH TpuBJieueH 4 nekadps 2015 r.,
TO €CTh C HAPYIICHUEM YCTAHOBJIEHHOTO 3aKOHOM CpPOKa.

MHeHrne  KBaMM(UKAUUMOHHOW  KOJUIETMM  CyA€d O  TOM, 4TO
HIECTUMECSYHBIM  CPOK  mOpuBiedYeHUss cyapun @. K JUCHUIUIMHAPHOU
OTBETCTBEHHOCTH JIOJDKEH HCUHMCIAThess ¢ 22 ampens 2015 r., korma
MPE3UTUYMOM OOJIACTHOTO CyJa BBIHECEHO ITOCTAHOBJIICHHE IO pPe3yJibTaTaMm
OoO0CYXJIeHUsI CYNeOHOM JNEATeNbHOCTH CYJIbU, MPOTHUBOPEUUT MaTepHaliam
JUCHUILUIMHAPHOTO TPOU3BOACTBA, KOTOPBIE COJIEPMAT JAHHBIE O BBISIBICHUU
JUCHUILUIMHAPHOTO MPOCTyIKa UMeHHO 3 ampens 2015 r.

Kpome Toro, B o0OxkalyeMOM peIICHUU KBaTU(PUKAITMOHHON KOJIJIETHUH
CyZle¥ COAEp)KATCs CCBhUIKM Ha HAapyLIEHWs, AONMyLIEHHbIe cylaber @P. mpu
BBIHECEHUU PEIIECHUS 0 TPaKIaHCKOMY Aeny no ucky I'. k C., HecMoTps Ha To,
YTO CO JIHS €r0 BBIHECEHHUS TIPOIILIO OoJiee ABYX JIeT.

[Ipu Takux OOCTOSITENLCTBAX pEIICHUE KBATU(PUKAIMOHHON KOJUIETUH
CyAed O mpuBlIedeHUU Cyapu @. K IUCIHUIUIMHAPHON OTBETCTBEHHOCTH HE
MOXET OBITh MPU3HAHO 3aKOHHBIM U 00OCHOBAHHBIM.

Pewenue no oeny Ne JIK'15-83

2. JIuno, B OTHOWIEHHM KOTOPOr0 YroJIOBHOE IIpec/iel0BaHHe
NPEeKPAlIeHO 10 HEePeadOWIMTHPYIIIMM OCHOBAHUSIM, HE MOXKeT ObITh
CyAben.

JlucuuruinHapHasi KOJUIETHsl OTKa3aja B yJIOBJIETBOPEHHUM KajloObl A. Ha
pelieHne KBadu(UKAIIMOHHOW KoJuieruu cyjaedl Bousrorpanckoit o6mactu o
JIOCPOYHOM MpEKpaIieHuN MTOJTHOMOYH M CyabH 3a COBEpILICHUE
JUACHUILIMHAPHOTO MPOCTYIIKA.

B pemennn Komnnerus ykasana cinegyrouiee.



129

N3 npeacraBieHHbIX MaTepUAIOB ycMaTpuBaeTcs, yto 13 anpens 2015 r.
OpraHamMu TMPEIBAPUTEIHHOTO CIEACTBUS A. MPETBSIBICHO OOBHHEHHE B TOM
YHUCJIE B COBEPILICHUM IPECTYIUIEHUH, NpeaycMOTpeHHbIX 4. 1 cT. 305 YK P®
(B penakunun denepanbHoro 3akoHa ot 8 aekadbps 2003 r. Ne 162-D3), npu
CJIEIYIONTUX OOCTOSITEIbCTBAX.

B cepenune mas 2008 rona qupextop OOO «HeasuxumocTs» E. ¢ nenbro
npuoOpeTeHus MyTeM oOOMaHa IMpaBa Ha KBapTUPY, NPHUHAJICKAIIYIO Ha
YCIIOBUSIX collMaibHOro Haiima ymepuiemy K., norosopusics ¢ M. u I'. o coco6e
peanu3anuu JaHHBIX HAMEPEHUM.

JleficTBys BO MCHOJIHEHUE 3apaHee pa3paOOTaHHOTO M COTJIACOBAHHOTO
miaHa, 12 HosOps 2008 1. E. opranuszoBan mpeacTaBiICHUE B cya
MOATOTOBJIEHHOTO W MOJANHCAHHOTO OT MMEHM ['. 3asBiieHus ¢ uckom k K.,
MyHununanbHomy yupexaeHuto KKX o pacropxkenuun ¢ K. moroBopa
COIIMAJIbHOTO HaiiMa YKa3aHHOW KBapTUPbI U CHITHU €0 C PErUCTPALMOHHOIO
y4eTa, MOTHUBHUPYS CCBUIKOM Ha 3aBEIOMO JIOXKHBIE CBEIEHUS O TOM, YTO
MOCJIEAHUN BbIEXaJl U B KBAPTUPE HE MPOKHUBACT, B CBSI3M C YEM PAacXOJbl Ha
CoJIep>KaHUe TaHHOTO 00bEKTa HEABMXKMMOCTH KOOI HECET OJuH [

[lonyuynB yKa3aHHOE€ HWCKOBOE 3asBJIECHUE, CYIbsI A., UCHOIb3YA
[IPEIOCTABICHHbIE  TOJHOMOYMSI  BONPEKM  HHTEpPEcCaM  OCYILECTBIICHHUS
MPaBOCYIMSl, NEUCTBYS U3 UHOM JIMYHOW 3aUHTEPECOBAHHOCTH, BBIPA3UBIICKCS B
HEXKEJIAaHUM PACcCMATPUBATh HMCKOBOE 3asBIICHUE B YCTAHOBJIEHHOM 3aKOHOM
nopsiake, Hapymas TpedoBanus ct. 55, 150, 157, 192, 193, 195, 230 I'TIK P®, a
HMEHHO: 0e3 TMOJArOTOBKM Jeja K cyaeOHoOMy pa3OuparenscTBy, 0Oe€3
(dbakTHUecKoro  MPOBENEHUS  CYAEeOHOro  3acellaHus U HCCIEIOBaHUSA
0OCTOATENBCTB IPAXKAAHCKOIO JieIa, 03 MPOTOKOJIa, OCO3HABAsT OOLIECTBEHHYIO
OMMACHOCTh  CBOUX JCHCTBUW, TIpeABUAS HEU30EKHOCTh  HACTYILICHUS
OOIlIECTBEHHO OMNACHBIX TIOCJIEICTBUM W >Kellasg WX HACTYIUICHUS, BBIHEC
2 nexabps 2008 . 3aBeJOMO HEMPABOCYIHOE 320YHOE PEIICHUE O PACTOPKEHUHU
c K. noroBopa commanbHOro HaiimMa KBapTHPbI U CHSITHU €ro c
PErHCTPALIMOHHOTO yYeTa.

Ha ocHoBanum panHoro pemenuss 15 sguBaps 2009 r. K. cusar c
perucTpaiMoHHoro ydera, a E., aelctBytommii oT uMeHu [. Ha OCHOBaHUHU
HOTapuadbHON JOBepeHHOCTH, 15 okta0ps 2009 r. 3akiIouui  JI0TOBOP
COLMAJIBHOTO HaliMa IAaHHOM KBAPTUPHI C HAMMOJATEIIEM.

ATETUTSIITMOHHBIM OTIpE/IeTIEHuEM CyIeOHON KOJUIETHH TI0 TPakIaHCKUM
nenam obnactHoro cyaa ot 23 mas 2013 r. pemienue cyapu A. OTMEHEHO, B
HEM Tak)K€ YKa3aHO Ha HapyLIEHHUs Cyabeil A. HOPM MaTE€pUaIbHOTO H
IIPOLIECCYATBHOTO 3aKOHOB.

Becnoii 2009 roga tot xxe nupexkrop OO0 «Hensuxumocts» E., obmanas
uHpopmariieli O TOM, UYTO B KBapTUpe, NpHUHAIJICKAIIEH Ha YCIOBUSIX
COLIMAJIBHOTO HaiiMa yMmepuieil P., HUKTO HE MpOKMBAET, peuIwyl MpuoopecTu
IpaBo HA JJAHHOE UMYIIECTBO MyTeM 0OMaHa.

B stux mnensx E. moppickan panee 3Hakomyro C., MOCJI€ YE€ro OHU
coBMecTHO 2 utoHs 2009 r. NOArOTOBWIM M MOJAIM CYJl UCKOBOE 3aiBJICHUE OT
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MMEHHU TOCJEeIHEeH O MPU3HAHMM 3a HEW MpaBa MOJb30BAHMS HA YKA3aHHOE
YKUJI0€ TIOMEILEHUE U O €€ PErUCTpaluy B 3TOM KBapTHUPE, MOTUBUPOBAB €0 HE
COOTBETCTBYIOIIUMH JIE€UCTBUTEIBHOCTU CBEJICHUSAMH O HAMYUHU POJCTBEHHBIX
otHouieHUi Mexay C. u P., COBMECTHOM JJIMTEIBHOM MPOXKUBAHUU B KBAPTHPE
[0 YKa3aHHOMY aJIpeCy U BEJICHHH COBMECTHOI'O XO0311CTBAa, BHECEHUU HCTIIOM
KOMMYHAJIbHBIX IUIATEXEH W MPOBEACHUU €H0 TEKYIIEro PEMOHTA B KUJIOM
MOMEIICHHH.

[TomyynB yka3zaHHOE HCKOBOE 3asBJICHHE, CyIbsi A., B HapylleHUE
TpeboBanuii ct. 55, 113, 150, 157, 192, 193, 195, 230 I'TIK P®, a umenHo: 6e3
MOATOTOBKK Jiela K cyneOHOMy pa3oupaTrenbcTBY, 0€3 (haKTHYECKOro
NpPOBENCHUs]  CyAeOHOro 3acelaHusi U  HUCCIEAOBAHHUS  OOCTOSITENILCTB
IPaXKJaHCKOTO JIeTia, a TAKXKE JI0KAa3aTeNbCTB, 0€3 00eCIIeUeH s y4acTus CTOPOH
1o Jenny, ceKkperapsi cyJieOHOro 3aceaHusi U BEACHUS MPOTOKOJA CyAeOHOro
3aceJlaHMsl, OCO3HaBasi OOILECTBEHHYIO ONACHOCTh CBOMX JEWCTBUMN, MpPEIBUISA
HEN30€KHOCTh HACTYIUIEHUs OOILECTBEHHO OMACHBIX IMOCJIEICTBUMA M KeJas uX
HacTymieHus, BbiHEC 19 uroHg 2009 r. 3aBeOMO HENMPABOCYAHOE PEIICHUE O
npu3Hanuu 3a C. mpaBa MoJIb30BaHUS KUJIBIM [TOMEIIEHUEM U O €€ PEruCcTpalun
B 9TOM KBapTHUPE.

Ha ocHoBanuu ganHoro cyaeOHoro pemenus C. Oblia 3aperucTpupoBaHa
B 9TOM KBapTHUPE.

ATeIAIMOHHBIM OIpeieIeHUEM CyAeOHON KOJUIETUM MO TIPa)JIaHCKUM
nenam objacTHoro cyaa ot 12 utonst 2012 r. 3To penieHue 0OTMEHEHO U YKa3aHO
Ha HapyLIEHUS HOPM MaTe€pUaIbHOTO M IPOLECCYATBbHOTO 3aKOHOB.

B xone o3HakoMieHus ¢ MmaTepuaiaMu yrojgoBHoro aena 30 utons 2015 r.
OOBHHSIEMBIN A. MOJaJl TUCBbMEHHOE XOAAaTaliCTBO O MPEKPAIICHUN YTOJIOBHOTO
npecienoBanus mo yactu 1 crateu 305 YK P® mo ¢akram BweiHECeHHS 2
nexabps 2008 r. u 19 urons 2009 r. 3aBeoMO HENPABOCYAHBIX PEIICHUUN B
CBSI3M C UICTEUEHHUEM CPOKOB JABHOCTH YTOJIOBHOI'O MpPECIEIOBaAHUSI.

Cornacio mnocranoBineHntro ot 30 wmroHa 2015 1. yrojmoBHoe
IpeciieIOBaHNE B OTHOLLIEHWU OOBHMHAEMOro A. B YaCTH NPEIbSABIECHHOIO €My
OOBHHEHHMS B COBEPILIECHUU MPECTYIUICHUMN, TpenycMoTpeHHbIX 4. 1 cr. 305 VK
P® (o yxazaHHbIM BbIlIE (paKkTaM), MPEKpaIieHo Ha OCHOBaHUHM 1. 3 4. 1 cT. 24
VIIK P® BBuIy UCTEYEHNS CPOKOB IABHOCTH YTOJIOBHOTO MPECIEA0BAHNS.

B naHHOM T1OCTaHOBIEHUM TakXe€ YKa3aHO, 4YTO (paKTUUYECKHUe
00CTOATENHCTBA, BMEHEHHBIE B BUHY A., TIOATBEPKIAIOTCS COOpAaHHBIMU B XO/1€
IIPEIBAPUTEIIBHOTO CIEACTBUS J0KA3aTeIbCTBAMM, B TOM YHUCIE MOKa3aHUAMMU
CBUJETENEHN, MPOTOKOJAMH BBIEMOK, M3YYEHHBIMH TPAXKIAHCKUMHU JI€JaMu U
WHBIMU J10Ka3aTEIbCTBAMU.

BnocnenctBun cyabpst A. o0kanoBajl TOCTaHOBJIEHHE O YacCTHYHOM
IpPEeKpalleH YroJOBHOIO TPECcieIOBaHUsl B MOPSAKE, MPEAyCMOTPEHHOM
cT. 125 VIIK PO.

Ero xanoba Obula mpeaMeTOM pacCMOTPEHHMs B CyJax IEepBOM U
aneJUIALMOHHON MHCTaHIMI, OJJHAKO OHA OCTaBJieHa 0€3 yJIOBJIETBOPEHHUS.
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24 wtons 2015 1. yroysioBHO€ €10 B OTHOIIEHUU A., OOBHHSIEMOTO B
COBEPIIECHUHU MPECTYIICHUH, MPETYCMOTPEHHBIX 4. 5 cT. 33 n u. 4 ct1. 159, u. 1
cT. 305 YK P®, nepenano B Cy uisi paCCMOTPEHMS IO CYIIECTBY.

Ha MomeHT paccmoTpenust nena 1o kamobe A. JucuurimHapHOM
KoJuleTuel Ccyne0Hoe pa30upaTeslbcTBO IO YTrOJOBHOMY Jely ObUIO HE
3aKOHYEHO.

JlucuurinHapHasi KOJUIETHsI OTMETHUIIAa B CBOEM PEILICHUH, YTO OCHOBHBIC
TpeOOBaHMs, TNPEIBSABISAEMbIE K CYIb€, HEUCIIOJIHEHHE KOTOPBIX MOXKET
MPUBECTU K JTIOCPOYHOMY MPEKPAIICHHUIO €T0 MOIHOMOYHH, chopMyTupOBaHbI B
cT. 3 3akoHa Poccuiickoit ®eaepanun ot 26 uroHg 1992 r. Ne 3132-1 «O craryce
cyneii B Poccuiickoit ®denepamnumny», COMIACHO KOTOPOH Cynbs 00s3aH
HEYKOCHUTENIBbHO cobmonath Koncrtutynuto Poccuiickoit denepanuu u apyrue
3aKOHBI; MPU HWCIOJHEHUH CBOMX IOJHOMOYHMH, a TakXe BO BHECITY>KEOHBIX
OTHOUIIEHUSX JIOJDKEH HM30erarb BCEro, 4TO MOIVIO Obl YMajguTh aBTOPUTET
CyneOHOW BJIACTH, JOCTOMHCTBO CYyJbM WJIM BbI3BAaTh COMHEHHUE B €ro
00BEKTUBHOCTH, CIPABEJIMBOCTU U OCCIIPUCTPACTHOCTH.

I'pyboe u cucremaTuyeckoe HECOOJIOJCHUE CYAbEH MpOoIecCyalbHbIX
HOpPM IIpaBa BJICUET HMCKAKCHHE MPUHIUIIOB CYJIONPOU3BOJICTBA, HAPYIICHUE
MpaB YYaCTHUKOB MpOIIecca, YMAISIET aBTOPUTET CyI€OHON BIIACTH, MPUUUHSIECT
yiiepO penyTanuu Cyabu.

Koncturyumonnsiii Cyn Poccuiickoid dejepaliii B IMOCTAHOBJICHUM OT
28 ¢espana 2008 1. Ne 3-II ykaszan, 4yTO Mepa OTBETCTBEHHOCTH B BHJIC
JIOCPOYHOI'O TMPEKpaIeHUusI MOJHOMOYHMM CYyAbHM MOXKET OBITh NMPUMEHEHA K
CyIlb€ B HCKJIIOUMTENIBHBIX CIIy4asX 3a CYIIECTBEHHOE, BHUHOBHOE,
HECOBMECTUMOE C BBICOKMM 3BAHHMEM CYAbU HApYIICHUE MPUBEICHHBIX BBIIIEC
MTOJIOKEHUM.

Cucremubiii ananm3 3akoHa Poccuiickoit @enepanun «O craTyce Ccyneu B
Pocculickont @enepannmny MO3BOJAET CAENIATh BBIBOJ, YTO MOJHOMOYHUS CYAbU
MOTYT OBITh TMPEKpalleHbl MO pa3IMYHBIM OCHOBAaHUSM UM B TMOPSIKE,
YCTAHOBJICHHOM Ha3BaHHBIM 3aKOHOM.

B cooTBeTcTBUMU C yKa3aHHBIM 3aKOHOM B cllydae BBISBICHUS (akTa
Ha3HaueHus (M30paHusi) HA JOJKHOCTh CYIbH JIMIA, HE COOTBETCTBYIOLIETO Ha
MOMEHT Ha3HadeHus (u30paHusi) TpeOOBaHUAM, MPEAYCMOTPEHHBIM 1. 1 CT. 4,
COOTBETCTBYIOIIAs KBaTM(DUKAIIMOHHAS KOJUIETHUS CyAeH B YCTaHOBJICHHOM
dbenepalbHBIM 3aKOHOM TIOPSJKE pacCMaTpUBAET BOMPOC O TMPEKpAIICHUU
MMOJIHOMOYUU CY/IbH.

[IpenycmarpuBasi HEOOXOAMMOCTh TMPEKPAIICHHS MMOJTHOMOYUN CYIbU B
ciliy4ae BbISIBJICHHUS (aKkTa TMpeKpanieHuss B OTHOIIEHWHW €ro yroJIOBHOTO
MIpeciieIOBaHUs TI0 HEPEAOWIUTUPYIOIIMM OCHOBAaHUSM, CIEAYyeT MoJlaraTh, 4To
JTAHHBIE TIOJIOKEHUSI MOTYT OBITh MPUMEHEHBI U B OTHOIICHUHU JICHCTBYIOIIETO
CyllbM, Ha3HAYEHHOTO0 Ha [JOJDKHOCTh C COOJIOJICHHEM TpeOOBaHUM,
npenycmMoTpeHHbslx m. 1 cr. 4 3akona Poccuiickont ®enepaunu «O craryce
cyneu B Poccuiickon @enepauum.
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NHoe ToJIKOBaHME HOPM JAHHOTO 3aKOHA MPEMATCTBYET MPEKPAIICHUIO
MOJIHOMOYMI CyAbH, B OTHOIIEHHWH KOTOPOrO YIOJOBHOE IPECIEIOBAHNE
OpEeKpalmeHo MO0  HepeaOWIMTHUPYIOIIMM  OCHOBAaHMSAM B Ipolecce
NPEIBAPUTEILHOTO CIEJICTBAS WM B XOA€ CyAeOHOro pa3zdouparenbcTBa
YTOJOBHOIO J€Ja MO CYIIECTBY (IPU OTCYTCTBUU BCTYIHBIIETO B 3aKOHHYIO
CHJIy OOBMHHUTEIBHOIO IMPUTrOBOPA), YTO HEJNB3Sl MPU3HATH COOTBETCTBYIOIIUM
OCHOBHBIM IIPUHIIMIIAM OCYLIECTBIICHUS NpaBocyausa B Poccuiickon denepannn
JIMLIOM, COBEPIIMBIINM JACHCTBHS, MOpOYAIIUME YECTh W JOCTOMHCTBO CYJIbH,
yMaJISIFOIIUE aBTOPUTET Cy1eOHOM BIACTH.

JlucuuIuinHapHasi KOJUIETUSl TAaKKE€ YUYUTBIBAET, UTO B MOCTAHOBJIEHUU O
MPEeKpalieHU B OTHOIICHUU A. yrojJOBHOro mnpecieaoBanus 1mo 4. 1 cr. 305
YK PO (o nBym s3mu301am) BBUAY UCTEUECHUS] CPOKOB JIaBHOCTU Peub UIET 00
YCTAHOBJICHUH B €r0 JECUCTBUSAX HAJTUYMS IPU3HAKOB JAHHBIX IIPECTYTUICHUI.

Pewenue no oeny Ne JIK 16-11

PA3BSICHEHHS 110 BOIIPOCAM,
BO3HUKAIOIINUM B CYAEBHOMU INTPAKTUKE

BOITPOC 1. B 4b10 m0Jib3y — apOUTPAXKHOTO YIPABJISIONIEro Jud0 B
M0JIb3y JOJKHMKA MO JeJly 0 0aHKPOTCTBE — MOIYT OBbITh NPHCYKIEHbI
cyaeOHbIe pacxoAbl B Ciy4ae yA0BJETBOPeHHUs TPeOOBaAHUI apOUTPAaXKHOIO
YIPaBJIAKOLIEro, OCHOPHUBIIEI0 B CyAeOHOM  NOpsAKe  OTKa3
COOTBETCTBYIOLIEI0 JIMIA B NPeI0CTABJICHUM HHpoOpManuu 0 JOKHHKE,
ero UMyLiecTBe, KOHTpareHTax u oosizarejbcreax?

OTBET. B cuny nonoxenuii mn. 4 CT. 20° ®denepalibHOTO  3aKOHA
oT 26 oktsiOpst 2002 1. No 127-®3 «O HecocTosITeNbHOCTH (0aHKPOTCTBE)»
(mamee — 3akoH 0 OAHKPOTCTBE) MpPH HCIOJHEHWHW CBOUX TIOJHOMOYUN B
nmpolerypax 0aHKPOTCTBA apOUTPAXKHBIN yIpaBISIONUi 00s13aH 1eWCTBOBATH B
WHTEpecax JOJKHUKA, KPeTUTOPOB U OOIIECTBA.

B ueqsX peanu3aldd CBOMX IOJNHOMO4YMH Ha ocHoBammu m. 1 cr. 20°
3akoHa O OaHKPOTCTBE apOUTPAXKHBIM YNPABIAIONIMK HAJCICH MPABOM
3ampaniuBaTh Yy COOTBETCTBYIOIIMX JIMIl PSAJ CBEACHUWA, B TOM YHUCIC
uH(OPMAITUIO O JODKHHUKE, MPUHAIJICKAIEM €My UMYIIIECTBE, KOHTPareHTax u
o0s13aTeNbCTBAX JIOJDKHMKA, a HA JIMI, OOJaJaromuX TakoW WH(OpMAIIHEH,
BO3JIOKEHA  OO0S3aHHOCTH MO €€  TMPEJOCTaBICHUIO  apOUTpaKHOMY
YIPABJISIIOIIEMY.

[TockonbKy ACHCTBUS apOUTPAKHOTO YIPABJSIONIETO, CBS3aHHBIE C
3alpOCOM yKa3aHHBIX CBEJCHHM, COBEPIIAIOTCS B HWHTEpecax JOKHUKA H
KPEIUTOPOB,  JUIS IOCTHKCHHUST  I1€JIell  COOTBETCTBYIOIICH  MPOIEAYPHI
OaHKPOTCTBA, OCYIIECTBIISIEMbIE B CBSA3U C ATUM apOUTPAXKHBIM YIIPABIISIOIMIUM
CyZeOHBIE PAacX0/ibl, B YACTHOCTHU, IO yIUIaT€ TOCYJAPCTBEHHOMN MOILIUHBI TPU
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oOpallleHUH B CyJl, Ha OCHOBaHUMW M. 1 U 2 CT. 207, n. 1 cr. 59 3akona o
OaHKpPOTCTBE MO OOIIEMY MPABWIY JOJKHBI MPOU3BOAUTHCA 32 CUET CPEICTB
JOJDKHUKA, KaK OTHOCSAIIIMECS K MPOoIeAype OaHKPOTCTBA.

Hcxonss u3 U3JI0KEHHOTO, €CIU pacXoAbl Ha YIUIATY TOCYAapCTBEHHOU
MONUIMHBI Y WHBIE CyAeOHBIE pacXoJbl OIUTAYEHBI W3 CPEACTB JTOJDKHUKA
(HampuMep, MEepPEeUYUCICHbl Ha OCHOBAHMM ILJIATEXKHOIO MOPYYEHHUS CO CueTa
JOJDKHUKA), TO MpH UX pacnupeneiaeHuu mo npasmwiaMm cT. 110 AIIK P® rtakue
pacxoapl JOJKHBI TPUCYXKIAThCS K BO3MEIICHUIO B IOJB3Y JODKHUKA U
MOCTyNaTh B KOHKYPCHYIO Maccy.

Ecnu cynebHble pacxo/ibl OIIadeHbl U3 JUYHBIX CPEACTB apOUTPaKHOTO
YIPaBJISIONIETO U HE KOMIICHCUPOBAHBI €My U3 CPEJICTB JOJDKHUKA, B MHTEpecax
KOTOPOTO OH JICMCTBOBAJI MpH OOpAIlICHWH B CYyJd, 3TH PacXojJbl MOTYT OBITh
MIPUCY>KJICHBI B TI0JIb3y apOUTPaKHOTO YIIPABIISIOIIETO.

BOIIPOC 2. C kakoro MOMEHTa B MNOJIb3Y JIM3HHIONOJIY4aTeJst
HAYUCIAKTCA npeaycmMorpeHubie c¢r. 395 I'K P® npoueHtsl mnpu
PACTOpPKEeHUHU A0T0BOPA BBIKYITHOI'O JIM3UHIA?

OTBET. Cornacuo 1. 4 ct1. 453 'K P® B ciydae, korna 10 pacToOpKeHUs
JIOTOBOpPA OJHA M3 CTOPOH, IOJYYUB OT JAPYrOM CTOPOHBI HCIOJHEHUE
o0si3aTenbcTBA MO JOrOBOPY, HE MHCIIOJIHWJIA CBOE 00s3aTeNbCTBO JIHOO
IIPENOCTAaBUJIA JIPYTOM CTOPOHE HEPABHOLICHHOE HMCIOJHEHHE, K OTHOIICHHSIM
CTOPOH  MNPUMEHSIOTCS  MpaBwia 00  00s3aTelabCcTBaX  BCIIEACTBHUE
HEOCHOBATeNbHOTO oOoramenus (r1. 60), ecnu HHOE HE NPETyCMOTPEHO
3aKOHOM MJIM JIOTOBOPOM JINOO HE BBITEKAET U3 CYILECTBA 0053aTEIbCTRA.

[Tonoxenusmu n. 2 cr. 1107 'K P® ycraHoBieHO, 4TO Ha CyMMy
HEOCHOBATEJIBHOTO JIEHEKHOTO 00O0TalleHUs MOJIeKAT HAYUCICHUIO TPOLEHTHI
3a TIOJB30BaHUE 4YYXUMHU cpeacTBamu (cT. 395)c TOro BpeMeHH, Korjaa
npuoOpeTaTenb y3Hal WM JOJDKEH ObUT y3HaTh O HEOCHOBATEIbHOCTH
MOJIYYEeHUS WIIH COEPEKEHUSI IEHEKHBIX CPEACTB.

Takum o00pa3om, HauucieHue mpeaycMoTpeHHsix ct. 395 T'K PO
NPOLIEHTOB MpPHU PACTOPKEHUM JOTOBOpA CBSI3aHO C MOMEHTOM, B KOTOPBIN
CTOpPOHE JO0roBOpa CTajl0 M3BECTHO WJIM JOJDKHO OBUIO CTaTh W3BECTHO B
OOBIYHBIX YCIIOBUSAX TPaXIaHCKOTO 000pOTa, YTO MOJYYEHHOE €0 OT JPYroi
CTOPOHBI UCITOJIHEHHE SBJISIETCS] U3IUILIHHUM.

N3 n. 1 cr. 28 denepanpHoro 3akona ot 29 oktsaops 1998 r. No 164-03
«O unancoBoil apeHne (nMu3uHTE)» U pasbicHeHuit Ilnenyma Bricmiero
Apoutpaxknoro Cyna Poccuiickoit @enepanuu, TaHHBIX B . 2 MMOCTAaHOBJICHUS
ot 14 mapta 2014 1. Ne 17 «O06 oTAENbHBIX BOMPOCAX, CBSI3aHHBIX C JOTOBOPOM
BBIKYITHOTO  JIM3WHIa»,  CIEAYyeT, 4YTO  JEHEXHOe  00s3aTeNbCTBO
JM3UHTONONyYaTessi B IOrOBOPE BBIKYIHOT'O JIM3WHIA COCTOMT B BO3MEIICHHUU
3aTpaT JM3UHTOJATENs, CBI3AHHBIX C MPUOOpPETEHHWEM W Tepenadel mpeaMera
JU3UHTa  JIM3UHTOMNOJydaTeato  (BO3BpaT  BIOXKEHHOTO  JIM3UHTOJATEIeM
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(uHaHCUpPOBaHMUS) M BBIUIATE MPUYUTAIOLIETOCH JIM3UHIOJATEN0 J10X0Ja
(rutatel 3a GUHAHCUPOBAHUE).

W3nuinmHee WMCHOJIHEHHWE YKAa3aHHOTO JIEHEXHOro 00s3aTelibcTBa €O
CTOPOHBI JIM3MHIONOJy4YaTessi BOSHUKAET B TOM CIy4yae, KOIr/la BHECEHHBIE UM
IJIaTEXKH B COBOKYIHOCTH CO CTOMMOCTBIO BO3BPALIEHHOTO NPEIMETa JIM3UHIA
IPEBBICHIIM CYMMY MPEAOCTaBICHHOTO JU3WHTOMOydaTeato (PMHAaHCUPOBaHUS,
OpUYUTAIONICHCS TUIaThl 3a (GMHAHCHUPOBAHUE, a TakkKe YOBITKOB M HWHBIX
CaHKIIMH, TPETYCMOTPEHHBIX 3aKOHOM WJIM IOTOBOPOM.

Takum oOpa3oMm, JU3MHTrOJATENlh JOJDKEH Y3HaTh O MOJIYYEHUH WM
JU3UHTOBBIX IIJIaTEeXKEH B CyMMeE OOJIbILIEH, YEM €r0 BCTPEUHOE NPEA0CTaBICHHE,
C MOMEHTa, KOorga €My JOJDKHa ObUla CTaTh M3BECTHA CTOHMMOCTD
BO3BPAILEHHOIO IIPEIMETA JIN3UHTA.

CrouMoCTh mpeaMeTra JIM3UHIa ONpPENENsseTCS U3 CYMMBI, BBIPYYEHHOMH
JM3UHTOIaTeNIEM OT MPOAAXKH IpEeAMETa JIM3UHIAa B Pa3yMHBIM CpPOK IIOCIE
MOJIYYEHHS] TIPEIMETa JIM3UHTA WIH B CPOK, MPETYCMOTPEHHBIN COTrJIallleHHEM
JM3UHTOIATENS U JIM3UHIONIOTyYaTesl, MO0 Ha OCHOBAaHUU OTYETa OLICHIIMKA.

CiiemoBarennbHO, IIPU HAYUCJIEHUH NPEeAyCMOTpeHHbIX cT. 395 'K PO®
IPOLIEHTOB B MOJIb3Y JHU3UWHIONOIYyYaTeNs] HEOOXOIUMO UCXOJUTh U3 MOMEHTA
OpOJaXH MpeAMeTa JHM3uMHra (MCTEYeHHsl CpoKa €ro  peaju3aluu
JIU3UHTOJIaTEIIEM ).

BOIIPOC 3. K KoMmeTreHIIMH KaKOro cyaa — cyaa oO0mei
OPUCIMKIHMU WIH apOUTPAaKHOTO CyJa — OTHOCHTCH PACCMOTPEHHE HMCKA
OPUAMYECKOr0 JIMNA WIH HWHAWBUAYAJIBHOIO IMpPeINPUHUMATENS] O
B3bickaHuu ¢ Poccmiickoit @enepaunu B Jjune PegepanbHOil CIyKObI
Cy/1eOHbIX NIPUCTABOB Bpe/ia, IPUYUHEHHOI0 B Pe3y/ibTaTe HeHA/JIeKAIero
HUCIOJIHEHUSI CYIeOHbIM NPHUCTABOM-UCIIOJHUTEIEM HCIOJHUTEIbHOTO
JIACTA, BBIIAHHOIO CYJA0M O0IIed HPUCAMKIMHU, T0J)KHUKOM M0 KOTOPOMY
BBICTYNaeT (PM3HYECKOe JIULO0?

OTBET. O6mue npaBuiia pa3rpaHU4eHHs] KOMIIETEHLUUU CYIOB OOIIen
IOPUCIUKIIMM M apOUTPaXHBIX CYIOB IO JelaM O BO3MEIIEHUU YOBITKOB,
NPUYMHEHHBIX aKTaMU TOCYHapCTBEHHBIX W MHBIX OpPraHoOB, a TaKxXKe
JNEUCTBUSAMM JOJDKHOCTHBIX JIML, HE COOTBETCTBYIOLUIMMHU 3aKOHOJATEIbCTBY,
npuBeneHsl B 1. 4 nmoctaHoBieHus [lnmenyma BepxoBHoro Cyna Poccuiickoii
@Oenepaniun u [lnenyma Beiciiero ApOutpaknoro Cyaa Poccuiickoi
®enepanuu ot 18 amrycra 1992 1. Ne 12/12 «O HEKOTOpHIX BOIMpoOCax
MOJIBEJOMCTBEHHOCTH JIel1 CyJaM U apOUTpaxKHBIM CyJam»: €CId TaKHe
TpeOOBaHMS MPEAbIBICHBI TPAXKJAHUHOM, TO OHU Pa3peliatoTcsl B CyJe, a ecliu
TpeOOBaHMUS MPEIbSABICHbI opraHu3zaluen WIH rpaKJaHUHOM-
NpeANpPUHUMATENIEM — B ApOUTPAKHOM CYJIE.

B 1O xe BpeMs mpu pacCMOTpPEHHM HCKa O B3bICKaHUU ¢ Poccuiickon
Oeneparun B guie dDegepanbHOM CaykObl CyneOHBIX IPUCTABOB Bpea,
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MPUYMHEHHOTO HE3aKOHHBIMH  JeucTBUsMU  (Oe3nelicTBUEM)  CyneOHOro
MPUCTABa-UCHOJHUTENSI B paMKax  HCIOJHUTEIBHOIO  IPOU3BO/JICTBA,
BO30Y>K/ICHHOTO, B YaCTHOCTH, Ha OCHOBAaHHWU BBIJIAHHOIO CYJIOM OOIIei
IODUCIUKIINA WA apOWTPaXHBIM CYJOM HCIOJHHUTEIBLHOTO JOKYMEHTA,
HEOOXOJMMO YUUTHIBATH CIAEAYIOIICE.

B n. 3 mnocranoBnenusi Ilienyma BepxoBHoro cyma Pocculickon
®enepaunn ot 17 Hos0ps 2015 1. Ne 50 «O npumeHeHUM cCyaaMu
3aKOHOJIATEIbCTBA MPU PACCMOTPEHUH HEKOTOPBIX BOMPOCOB, BOZHUKAIOIIUX B
XO/Ie HWCIOJHHUTEIBHOTO TPOU3BOJACTBAa» (nmajiee — moctaHoBieHHe Ne 50)
Pa3bICHEHO, YTO TpPeOOBaHUS, CBS3aHHBIE C HCIOJHEHHUEM MCIOTHUTEIbHBIX
JIOKYMEHTOB W MOJJIeKAIIUE PACCMOTPEHHUIO B  TOPSAKE  HMCKOBOTO
MPOU3BOJICTBA, OTHOCATCA K KOMIIETEHIIMH CYJIOB OOIIEeH FOPUCAUKIIMUA UCXOS
u3 npasun cr. 22 I'TIK P® u apbutpaxssix cymoB, B ToM uucie Cyaa mo
WHTEJJIEKTYaJIbHBIM [paBaM, — B COOTBETCTBUH €O CT. 27, 28, 33 AIIK PO.

Cormnacno 4. 4 cr. 22 I'TIK P® npu oOpaieHuu B CyJ C 3asBICHHUEM,
COJIepKalllUM HECKOJIBKO CBA3aHHBIX MEXIY co00il TpeOOBaHUM, U3 KOTOPBIX
OJIHM TIOJBEIOMCTBEHHBI CyAy OOIEH IOPUCAUKINM, APYTUE — apOUTPaKHOMY
Cyly, €CIH pa3felieHHe TpeOOBaHMU HEBO3MOXXHO, [€10  MOJJIEKHUT
PACCMOTPEHHUIO U Pa3pELIEHUIO B Cy€ OOIIECH IOPUCIUKIUY.

[lo nemam o BO3MELIEHWH Bpena CyJ JOJDKEH YCTAaHOBUTH (akT
NPUYUHEHUS] Bpela, BUHY NPUYUHUTENS Bpela U MPUUYUHHO-CIIEICTBEHHYIO
CBSI3b MEXKTYy HE3aKOHHBIMHU JIEUCTBUSIMU (0€3/1€MCTBIUEM ) MPUUUHUTENS Bpeaa u
MPUYMHEHUEM Bpeaa.

To oOcrosiTenbCTBO, UTO JeWcTBUs (Oe3aeicTBUE) CYIeOHOro MpUcTaBa-
UCIIOJIHUTENSE HE ObUIM MpU3HAHBI HE3aKOHHBIMHU B OTIEIBHOM CYJIeOHOM
MIPOU3BOJICTBE, HE SBJISIETCS OCHOBAaHUEM JJIsl OTKa3a B HMCKE O BO3MEILECHHUH
Bpe/la, MPUYMHEHHOTO ITUMHU JEUCTBUAMM (O€31eCTBUEM), U UX 3aKOHHOCTH
CyJl OLIEHMBAET MPHU PACCMOTPEHUH MCKa O BO3MEILEHUU Bpena (abd3ai] BTOpou
1. 82 nocranoByieHust Ne 50).

OCHOBHBIMM KPUTEPUSIMH pa3rpaHUUYCHUS MPEIMETHON KOMIIETCHIUU
CyZloB OOIlel IOPUCIUKIIMA UM apOUTPaXXHBIX CYJIOB MO TpeOOBaHUIO O
MPU3HAHUM HE3aKOHHBIMU JIEUCTBUN (Oe3/IeCTBUSA) CyAeOHOro mpHucTaBa-
WCIIOJTHUTENSL SIBJISIETCS. HE TOJIBKO CYOBEKTHBIM COCTaB WJIM SKOHOMHYECKUMA
XapakTep crnopa, HO M TO, KAaKuM CyAoM (0Omeld IOPUJICUKIIUN WK
apOUTpaXHBIM) BBIJIAaH UCIIOTHUTENIBHBIA TOKYMEHT JIM00 B KakoM cyjie (00mmei
IOPUCIUKIIMA WKW apOUTPaKHOM) BO3MOXKHO  OCIIOPUTH  HECYJEOHBIM
UCIIOJTHUTENbHBIA JOKYMEHT — 4d. 2 U 3 cr. 128 ®enmepanbHOro 3aKOHa OT
2 okTs0ps 2007 1. Ne 229-D3 «O0 HCHOIHUTEIHFHOM IIPOU3BOJCTBEY (Hanee —
3aKkoH 00 MCIIOJIHUTEIIBHOM IIPOU3BO/ICTBE).

[ToaToMy ecn ¢ HCKOM O BO3MEIICHUU Bpela, MNPUUYUHEHHOTO
nercTBusMHu  (Oe3neiicTBUEM) CyIAeOHOro MPUCTABA-UCIIOIHUTENSI B paMKax
UCIIOJIHUTENILHOTO TMPOU3BOJCTBA, BO30YXIECHHOTO IO BBIAAHHOMY CYAOM
o011l IOPUCIUKIIUKA UCTIOTHUTEIIBHOMY JOKYMEHTY, 110 KOTOPOMY JOKHUKOM
BBICTYNAeT (PU3UYECKOE JUI0, OOpATUIICS B3bICKATEIh — IOPUIUYECKOE JUIO
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WY WHAWBUAYAIbHBIN MPEANPUHUMATENb, TO IPU PACCMOTPEHHHM JAHHOIO
MMYIIECTBEHHOTO CIOpa OIIEHKY 3aKOHHOCTH YKa3aHHBIX ACHCTBHUM JOJKEH
JaTh CyJ OOIIeH IOPUCAUKITNN.

N3n0XeHHBIN BBIBOJ OCHOBAH HAa TOM, YTO K MPEIMETHOW KOMIETCHIIUU
apOUTPaXXKHBIX CYJOB HE OTHECEHa TNpoBepKa JelcTBuUi (Oe3meiicTBuUs)
CyZIeOHOTO MPUCTABA-UCTIOTHUTEISI, COBEPIICHHBIX B PAMKAX UCIIOIHUTEIBHOTO
MPOU3BOJICTBA, BO30Y>KJIEHHOTO IO BBIIAHHOMY CYAOM OOIIEH IOPHUCAUKINU
UCTIOIHUTENBbHOMY NOKYMEHTY (cT. 29 AIIK P®, yu. 2 u 3 cr. 128 3akona 06
UCITOJIHUTEIILHOM TTPOU3BOJICTBE).

Kpome TOro, mnpu BbISICHEHMH pa3Mepa Bpelda, ITPUYMHEHHOIO
0e31eiicTBUEM CyJIeOHOTO MPUCTABA-UCIIONHUTENA, CYJl O0S3aH BBISICHUTbH, HE
yTpadyeHa JM BO3MOYKHOCTh MNPHUHYJIUTEIILHOTO HCIIOJHEHUS HUCIOJIHUTEIBHOTO
JIOKyMEHTa, BBIJAHHOTO CYJOM OOIel IOPUCAUKINUU, CAMUM JIOJDKHUKOM —
(bU3UYECKUM JTUIIOM.

Takum 00pa3oM, HCK IOPUIUYECKOTO JHUIA WIM WHIUBUIYAIHLHOTO
MpearnpuHUMarTeNss O B3biCKaHuM ¢ Poccuiickorn ®eaepauun B JULE
®denepanbHO CIIyKObl CyA€OHBIX NPUCTABOB YOBITKOB, MNPUYMHEHHBIX B
pe3ynbrare AeicTBUM (Oe3nelcTBHsI) CyOeOHOr0 MPUCTABA-UCIIONHUTENS B
paMKax HCIOJHUTEILHOTO TMPOU3BOJICTBA, BO30YXKICHHOTO IO BBIAAHHOMY
CyloM OOIleH IOPUCAUKIUKN HCIOJHUTEILHOMY JIOKYMEHTY, JOJDKHUKOM IO
KOTOPOMY BBICTYINAET T'PAKJIAHHUH, MOIJIEKUT PACCMOTPEHHUIO U Pa3pEIICHUIO B
cyzie o0Iel IOpUCIUKITUHN.

Bonpocwet npumenenua Kooekca Poccuiickoii @edepayuu 00
AOMUHUCMPAMUBGHBIX NPACOHADYULEHUAX

BOIIPOC 4. Bupage Jn cyabsi paccMOTpPeTh MO CYHIECTBY AeJI0 00
AIMHUHUCTPATUBHOM NPABOHAPYUICEHUH, 32 COBEpPUICHHE KOTOPOro
npeaycMaTpuBaeTCs aJIMUHUCTPATHBHOE HaKa3aHHue B BU/IE
aJMHHUCTPATUBHOIO apecTa, B OTCYTCTBHE JIMIA, MNPHUBJIEKAEMOIro K
aIMUHUCTPATUBHOM OTBETCTBEHHOCTH?

OTBET. Kogekc Poccuiickoii @Penepaniuu 00 aJMUHUCTPATUBHBIX
npaBoHapymeHusx (naigee — KoAlIl P®D) ces3piBaeT mpous3BOACTBO MO ATy 00
aMUHUCTPATUBHOM  IPABOHAPYLICHHH, COBEPLIEHUE KOTOPOrO  BJIEYET
aIMUHUCTPATHUBHOE HAKa3aHWE B BHUJE AaJMHHHCTPAaTHBHOIO apecra, ¢
HEOOXOMMOCTBIO UCIIOJIHEHUS JIMLAMH, OCYIIECTBIISIFOIIMMHU MTPOU3BOJCTBO 10
JieIy, psifa crenraibHbIX TPeOOBaHUM.

B cootBercTBHM € 4. 1 cT. 3.9 KOAIl P® anMuHuCTpaTUBHBIN apecT Kak
CBA3aHHOE C JIMIIEHWEM JIMIAa CBOOOJbI, a TMOTOMY Hauboliee CTporoe
aIMUHUCTPATUBHOE HaKa3aHWe, NPUMEHSEMOE K TpaxiaHaM, MOXKET ObITb
HA3HAYEH B UCKIIIOUUTENbHBIX CIy4YasX U TOJIbKO CyIbEH.
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[Iporokon 00 aAMUHUCTPATUBHOM MPABOHAPYIICHUH, COBEPLICHUE
KOTOpPOr0 BJIEYET aJMUHUCTPATUBHBIN apecT, MepenaeTcsi Ha pPacCMOTPEHHE
CyZlb€ HEMEJICHHO Mocie ero coctapiieHus (4. 2 ct1. 28.8 KoAlIl P®). YacTtsio 4
cT. 29.6 KoAIl P® ycTaHOBIEH COKpAIIEHHBIM CPOK PACCMOTPEHHS Jeia O
TaKOM aJMUHHUCTPATUBHOM MPABOHAPYIIEHUU — B JIEHb MMOJYYEHUS MPOTOKOIA U
JIpyrux MaTepuajoB Jeja, a B OTHOUICHWU JIMIA, MOABEPrHYTOIrO
aIMUHUCTPATUBHOMY 3aJIepKaHUI0, — HE mo3gHee 48 4YacoB ¢ MOMEHTa €ro
3a/IepKaHUS.

B cuny 4. 3 ct. 25.1 KoAIl P® npucyrcTBue iuia, MpUBIECKAEMOTO K
aIMUHUCTPATUBHOW  OTBETCTBEHHOCTH, TP  pPACCMOTpEHHH  Jiefa 00
aAMUHHACTPATUBHOM IPAaBOHAPYUIEHUHU, BJIEKYIIEM aJMHUHUCTPATUBHBIA apecT,
BO BCEX CIIy4asiX SBJISETCS HEOOXOUMBIM.

Cornacno no3unuu KoncturyunonHoro Cyaa Poccuiickoit denepanuu,
BBICKa3aHHOW B ompeneneHusx ot 21 mas 2015 r. Ne 1125-0, ot 29 ceHTs0ps
2015 r. Ne 1902-0, 1. 3 ct. 25.1 KoAIl P® co3naer miist nuua TOMOJIHUTEIBHYIO
rapaHTUIO TIOJHOLICHHOM peanu3aliuu MpaBa Ha 3alllUTy MpPU MPUBICUYCHUH K
OTBETCTBEHHOCTH 3a TaKUe€ aIMUHUCTPATUBHbBIC MPABOHAPYIICHUS, 32 KOTOPbHIC
MpEeAyCMOTPEHa BO3MOXKHOCTh MPUMEHEHUsS] K HapyIIUTEN0 Haubosee
OTPAaHUYUTENBHBIX 0 CBOEMY  XapakTepy Mep  aJIMHHUCTPaTUBHOMU
OTBETCTBEHHOCTH.

Takum o00pa3om, TMpUHKMMAas BO BHUMAaHUE COKpAIIECHHBIH CPOK
paccMoTpeHust Jen 00 aAMUHUCTPATUBHBIX IMPABOHAPYIIEHUSAX, COBEPIICHHE
KOTOPBIX BJICYET AJMHUHUCTPATUBHBIM apecT, CyJlibsl BIOpPaBE€ NPUCTYNUTh K
PacCMOTPEHHUIO JeNa MO CYHIECTBY MPU COBOKYIMHOCTH CJIEIYIOIINX YCIOBUM:

— JIUIIO HE SIBUJIOCH JINOO HE ObLIO JOCTABIICHO B Cy/Ie0HOE 3aceaHue;

— cankiusi cratbu (dactu crarbu) KoAlIl PD, Ha ocHOBaHMM KOTOpOM
BO30YXKJIEHO J1eJ1I0 00 aIMUHUCTPATUBHOM MpPAaBOHAPYIICHUH, TTPEAyCMaTPUBAET
MOMHUMO AJMHUHUCTPATUBHOIO apecTa BO3MOXXHOCTh Ha3HAY€HUsI WHOTO BUJIA
aMUHUCTPATUBHOTO HaKa3aHU;

— (bakTuueckue OOCTOATENILCTBA Jiela HE MCKIIYAlOT BO3MOXHOCTH
Ha3HAYEHUs AJMUHUCTPATUBHOTO HaKa3aHWUs, HE CBSI3aHHOIO C COJIEpKaHUEM
HApYIIUTENS B YCIOBUSX U30JISLIUMA OT OOIIECTBRA.

[Ipu 5TOM cyaaM HaJIEKUT YUUTHIBATh, YTO 1O JICNTy, pACCMaTPUBAEMOMY
B OTCYTCTBHUE JIMIIA, MPUBJIEKAEMOr0 K aJIMUHUCTPATUBHOW OTBETCTBEHHOCTH,
MOCJIETHEMY HE MOXET ObITh HA3HAYEHO aJMUHUCTPATUBHOE HaKa3aHUE B BUJIC
aAMUHUCTPATUBHOTO apecTa.

Ecnu cyaps nomyckaeT BO3MOKHOCTh Ha3HA4YE€HUs JIMILY, B OTHOILCHHUH
KOTOPOr0 BEAETCS MPOU3BOJACTBO MO AETY, aJIMUHUCTPATUBHOTO HAKa3aHUS B
BHUJI€ aJMUHUCTPATUBHOTO apecta (B TOM YHCJIE W B ClIydae, KOrja CaHKIUS
ctatb (dactu ctarbi) KoOAIl P® He ycraHaBiuBaeT albTEpHATUBHOIO
aIMUHUCTPATUBHOTO HaKa3aHUsl, HE CBS3aHHOTO C COJEP)KaHUEM HapYIIUTENs B
YCJIOBUSIX H3OJIAIIMU OT OOIEeCTBAa) W JIMIO HE SBUJIOCH JHOO HE OBLIO
JIOCTaBJICHO B CyJe0HOE 3acelaHue, MNPOTOKOJ 00 aJIMUHUCTPATUBHOM
MPaBOHAPYIIEHUU C JAPYTUMU MaTepuajamMu Jiejla MOJJICKUT BO3BPAICHUIO B
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opraH, JOJDKHOCTHOMY JIMIly, KOTOpbIE€ COCTaBUJIM MPOTOKOJ], B MOPSIKE,
yctaHoBlieHHOM M. 4 4. 1 c1. 29.4 KoAIl P®, co craauu MmOATOTOBKU K
PacCMOTPEHUIO JIENa.

BOITPOC 5. Momie:xXuT U NPHUBJICYEHUI0 K AJAMMHHMCTPATHBHOM
orBercrBeHHocTH 1o 4. 1 cr. 5.35° KoAIl P® juuo, AOMyCTUBILIEE /10
15 uross1 2016 r. HeymJIaTy aJJMMEHTOB B TeUueHHe ABYX MJIM 0ojiee MecsileB
€O JHS1 BO30Y K/1eHMsl UCTIOJTHUTEJIbHOr0 MPOU3BOACTBA?

OTBET. UYacreio 1 cr. 535 KoAIl P® mpexycMmoTpeHa
aJMUHUCTPAaTUBHAs  OTBETCTBEHHOCTh  POJUTENICH 3a  Heymarty  0e3
YBOKUTEIBHBIX MPUYMH B HAPYUICHUE PEHICHUS CyAa WIM HOTApUAIBHO
YJIOCTOBEPEHHOI'0 COTJIAIICHUS] CPEACTB HA COACPKAHNE HECOBEPILECHHOJETHUX
nereid b0 HETPYJIOCIOCOOHBIX JeTel, JOCTUTIIMX BOCEMHAIIATUIICTHETO
BO3pacTa, B TEUEHHME [JIBYyX M 0o0jee MeCsleB CcO JHSA BO30YXKIACHUSA
WCTIOJIHUTEIBLHOTO MPOU3BOJICTBA, €CIIU TAKUE JIEVUCTBUS HE COJIEPIKAT YIOJIOBHO
HAKa3yeMOro JCSHUS.

VYkazanHas HOopma BBeneHa denepanbHbIM 3aKOHOM OT 3 uronsa 2016 .
Ne 326-®3 «O BHECEHHHM HU3MEHEHUHN B OTAEIbHBIE 3aKOHOATEILHBIE AKTHI
Poccuiickon ®epepanun B cBI3u ¢ npuHiatHeM DenepalbHOro 3aKoHA
«O BHeceHMM HM3MEHEHUN B YTOJIOBHBIM Kojiekc Poccuiickoit denepanun u
YroJioBHO-TIpoLiecCYyallbHbIA  KOJeKC Poccuiickonn @Penepanu Mo BOIPOCaM
COBEPIIICHCTBOBAHUS OCHOBAaHUM U TIOPSAKA OCBOOOXKJICHHS OT YTrOJOBHOM
OTBETCTBEHHOCTU» W BCTymwia B cwiy ¢ 15 wurons 2016 r. [Jo »3Toil maTel
aJMUHHUCTPATUBHAS OTBETCTBEHHOCTh 3a COOTBETCTBYIOIEE JSSIHHE HE OblLia
YCTaHOBJIEHA.

B To xe Bpems ct. 157 YronoBHoro koaekca Poccuiickoin denepanun B
penakuuu, nerctBoBasiiei 1o 15 uronsa 2016 r., npenycMarprBana yrojJoBHYIO
OTBETCTBEHHOCTh 3a 3JIOCTHOE YKJIOHEHHE OT YIUIaThl IO PELICHUI0 CyJa
CPEACTB Ha COACPKAHUE ICTEH.

C 15 wrona 2016 r. ycTaHOBIEHA YroJIOBHas OTBETCTBEHHOCTH 3a
HeyIiaTy 0e3 YBaXUTENbHBIX NPUYMH B HAPYIICHUE PEIICHUS Cyaa WIH
HOTapUaJIbHO YAOCTOBEPEHHOI'O COIJIAIICHUS CPEJICTB Ha COJIEpKAHHUE JETEH
WM  HETPYJOCIOCOOHBIX  POAMTENCH, €ClIM 93TO JESHHE COBEPIICHO
HEOJIHOKpPAaTHO, TO €CTh JIMIIOM, I[IOJIBEPTHYTHIM  aJMUHUCTPATHUBHOMY
HaKa3aHUIO 32 AHAJIOTUYHOE JIesTHHUE, B MEPHOJl, KOrJa TaKOoe JIMIO CUUTACTCS
MOABEPrHYTHIM aIMUHUCTPATUBHOMY HAKa3aHUIO.

HoBoe npaBoBoe perynmpoBaHue HaApaBJICHO HA YTOYHEHUE JTUCTIO3UIUU
ct. 157 VYronoBuoro koaekca Poccuiickoit dexneparuu, panee (1o 15 wurons
2016 r.) oxBarbiBarolied B TOM 4HClIe O€3/eCTBUE, CBSI3aHHOE C
CUCTEMAaTHYECKUM YKIIOHEHHMEM OT yIUIaThl CPEACTB Ha COJEp)KaHUE JETEM.
[Ipu >TOM BBeneHHME AaIMUHUCTPATUBHON OTBETCTBEHHOCTH 3a HEyIUiaTy 0Oe3
YBOKUTEIBHBIX MPUYMH B HAPYILICHUE PELICHUS CyJa WIA HOTApHUAIbHO
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yIOCTOBEPEHHOT'O COTJIAIICHUs CPEJICTB Ha COJAEp>KaHWE HECOBEPIICHHOJIETHUX
neTel au00 HETPYIOCIOCOOHBIX JAETeH, IOCTUTIIMX BOCEMHAIIATHIIETHETO
BO3pacTa, U €€ pa3srpaHUYEHUE C YTOJIOBHOM OTBETCTBEHHOCTBHIO OCYILIECTBIEHO
C COXpPaHEHHEM YTOJIOBHO-IIPABOBOM 3alllUThl HMMYUIECTBEHHBIX HWHTEPECOB
JeTel M, CIIEJOBATEIbHO, HE MOXXET pacCMaTpUBaThbCi Kak ociabiieHue Mep
MPaBOBOM OTBETCTBEHHOCTH JIMI, BHUHOBHBIX B HEYyIUIATe€ CPEACTB Ha
COJIep)KaHUE TaKWUX AETEH, a TaKkKe HE JOJDKHO MPUBOJIUTH K YKIOHEHHIO OT
OTBETCTBEHHOCTH BUHOBHBIX JIMII.

JleificTBUE aIMUHUCTPATUBHOIO 3aKOHA BO BPEMEHU peryiupyercs cT. 1.7
KoAIl P®, B cooTBETCTBHM C KOTOPOI JIMIIO, COBEPIIUBILEE aIMUHUCTPATUBHOE
paBOHApPYIICHUE, TMOJUIKUT OTBETCTBEHHOCTM Ha OCHOBAaHMU 3aKOHAa,

JIEHCTBOBABIIIETO BO BpeMs COBEPILICHUS aJIMUHUCTPATUBHOTO
IpaBOHAPYIICHHUS.
ITockonbky crocooom COBEPIICHUS aIMUHUCTPATUBHOTO

MIpaBOHAPYIIICHUS SBIISETCS O€3/elCTBHE, BBIPAXCHHOEC B Heyrwiare 0e3
YBOXUTEIBHBIX TPUYUH B HAPYIICHUE pENICHUS Cyda WIA HOTapUAIBHO
YIOCTOBEPEHHOTO COTJIAIICHHSI CPEJICTB HAa COJCP’KaHUE HECOBEPIICHHOJICTHUX
neTeil OO0 HETPYAOCIOCOOHBIX JIeTel, JOCTUTIIMX BOCEMHAIATUICTHETO
BO3pacTa, B TEYEHHE JIBYX U Oojee MecimeB CcO JHS BO30YKICHHS
WCITOJTHUTEIILHOTO TPOM3BOACTBA, YKa3aHHOE IMPABOHAPYIICHUE SBIISACTCS
JUSIIAMCS. UM OYJeT CYHUTAThCS OKOHYEHHBIM C MOMEHTa €ro BbISBIICHUS
(oOHapyxeHus) OO TOOPOBOJBLHOTO MPEKPAIICHUS JUIOM JEeUCTBUU IO
HEyIIaTe CPEJICTB Ha COJIEP>KaHUe JETeH.

Takum 00pa3om, B cilydae, €Clid HCIOJHUTEILHOE MPOU3BOJICTBO OBLIO
B0O30yxsieHo a0 15 wutona 2016 r. m mocne 3TOW JaThl BHISBIEHA HEyIUIaTa
CPEJICTB Ha COJIEp>KaHUE HECOBEPIIICHHOJETHUX IETEeH TMOO HETPYIOCTIOCOOHBIX
JeTel, MOCTUTIIMX BOCEMHAIATUIICTHETO BO3pacTa, JIUTEIBHOCTBIO OoJjiee
JIBYX MECSAIIEB CO AHSI BO30OYXKICHHS MCIIOJTHUTEIBHOTO MPOU3BOJICTBA, TO TAKOE
JIUII0 MOYKET OBITh TPUBJICUYECHO K aIMUHUCTPATHBHOW OTBETCTBEHHOCTH 10 4. |
cT. 5.35" KoAIl PO.

BOITPOC 6. OoOpasyer Ju O0OBbEKTHMBHYI0 CTOPOHY COCTaBa
aIMMHMCTPATHBHOI0 NMPABOHAPYIIECHUS, IPeaycMOTpeHHoro 4. 1.1 crt. 18.8
KoAIl P®, orcyrctBue B MOMEHT IIPOBeJeHHMSI T'OCYAApPCTBEHHOIO
KOHTPOJIs (Haa30pa) B chepe MUTPallUi Y HHOCTPAHHOIO TPAKIAHUHA WIH
Juna 0e3 rpakIaHCTBa NPHU cede JOKYMEHTOB, NOATBEPKIAIINX MPAaB0 HA
npedosiBaHue (nmpo:kuBanue) B Poccuiickoii Menepanumn?

OTBET. Hapyumienue HHOCTpaHHBIM TpaXIaHUHOM WM JIMLIOM 0e3
rpaKJaHCTBa pekuMa npeObiBaHus (mpoxuBaHusa) B Poccuiickoit denepanmu,
BbIpa3uBIlIEeCs B OTCYTCTBUU JIOKYMEHTOB, MOATBEPKIAIOIIMX TIPABO Ha
npedObiBanue (nmpoxkuBaHue) B Poccuiickoit @epepanuu, Wik B ciilydyae yTpaThl
TaKUX JIOKYMEHTOB — B HENO/Aaue 3asBJIECHUSI 00 UX yTpare B COOTBETCTBYIOIIMIA
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opraH MO0 B YKJIIOHEHHH OT Bble3aa U3 Poccuiickoii deaepariuu mo UCTEYESHUN
OTIPENICTICHHOTO CpOKa TMpeOBbIBaHUS, €CIIM OTU JEHCTBHS HE COJEpKar
IIPU3HAKOB YIOJOBHO HAaKa3yeMOTro JesHus, B cooTBeTcTBUU ¢ 4. 1.1 ct. 18.8
KoAIl P® Brever HanmoxxeHrne afMUHUCTPATUBHOTO IITpada B pazMepe OT JIBYX
TBICSTY JIO TIATH THICSY PYOJIeH C aAMUHUCTPATHBHBIM BBIIBOPEHUEM 32 TIPEICIIBI
Pocculickon ®@enepanumu.

IIpaBoBOE MONOKEHNE MHOCTPAHHBIX Irpaxkaad B Poccuiickon denepanuun
perynupyerca @DenepanbHbiM 3ak0oHOM OT 25 wmrons 2002 r. Ne 115-®3
«O mpaBOBOM MOJ0KEHUU MHOCTPAHHBIX rpaxkaad B Poccuiickoit @enepanum».

Cornacuo 1. 1 cr. 2 @enepanbHoro 3akoHa «O MPaBOBOM MOJIOKEHUU
MHOCTPaHHbIX TpaxaaH B Poccuiickorn denepanuny 3aKOHHO HAXOASIIMMCS B
Poccuniickon ®epepanii  HWHOCTPAHHBIA TPAXKAAHWH — JIAIO, HWMEIOIIEE
NEUCTBUTENbHBIE BHJI HA JKUTEIBCTBO, JMOO pa3pelieHHe Ha BPEMEHHOE
MpoKMBaHWe, JUO0 BU3y U (WJIM) MHUTPAIMOHHYIO KapTy, JUOO0 UHBIE
NpeayCMOTpEeHHBIE (eepalbHbIM 3aKOHOM WM MEXIYHApOJIHBIM JOTOBOPOM
Poccniickon denepanny JOKYMEHTHI, ITOATBEPKAAIOMINAE IIPABO MHOCTPAHHOIO
rpakJaHruHa Ha npeObiBaHue (mpoxuBanue) B Poccuiickoin deaepanuu.

HopMaTuBHBIMU TNpaBOBBIMM aKTaMU OINpEJETCH TMOPSAI0K BbIIAUU
KOMIIETEHTHBIMU TOCYJaPCTBEHHBIMU OpraHaMU MHOCTPAHHBIM TpaKJlaHaM WU
auiiaMm  0e3 TpakJIaHCTBA JOKYMEHTOB, TMOJTBEPXKIAIONIMX MpPaBO Ha
npebbiBanue (mpoxkuBanue) B Poccuiickoii denepanuu.

Tak, B coorBercTBUU ¢ 1. 10 IIpaBui MCnoOnb30BaHWS MHUTPALMOHHOW
KapThl, YTBEPXKICHHBIX MoOcTaHOBIeHUEM lIpaBurenbctBa  Pocculickoii
@eneparun ot 16 aBrycra 2004 r. Ne 413 «O MHUTrpalMOHHOW KapTe,
MUTpAlMOHHAs KapTa HAXOJUTCSl Y HHOCTPAHHOTO TPayKJaHUHA B TEYEHUE CPOKA
ero npedwiBanus B Poccuiickoit denepanuu.

OtrcyrcTBHE B MOMEHT NPOBEICHUS TOCYJApCTBEHHOTO KOHTPOJS
(Ham3opa) B cdepe MUTpALMM Yy MHOCTPAHHOTO TpaKJaHWHA WM JMua 0e3
IrpaXJIaHCTBA TMpU cede JACHCTBUTENBHBIX JOKYMEHTOB, IOJITBEPKIAIOIINX
npaBo Ha npeObiBaHue (TmpoxkuBaHue) B Poccuiickoit denepanuu, He oOpazyer
OOBEKTUBHYI0 CTOPOHY COCTaBa aJMHUHUCTPATUBHOTO MPaBOHAPYIIEHUS,
npeaycMoTpeHHoro 4. 1.1 cr. 18.8 KoAIl PO, ecnu nmeroTcs CBEICHUS O TOM,
YTO TAKWE JOKYMEHTHI BbIJIABAJIUCh B MPEAYCMOTPEHHOM 3aKOHOIATEIHCTBOM
MOPSIAKE KOMIIETEHTHBIMU TOCYAApPCTBEHHBIMH OpraHaMud HHOCTPAHHOMY
rpaXIaHUHY WM JUIYy Oe3 TpakIaHCTBa, HE YTPAuye€Hbl U COXPAHSIOT CBOE
JIEVICTBHE.

NHPOPMALMSA 1JIA CBEAEHUA

N3 O630pa cynedHoit mpaktuku BepxoBHoro Cyaa Poccutickoit
®enepanuu 3a Bropoit kBaptan 2013 rona (paznen Il «IIpakTuka paccMoTpeHus
JIeN 10 CropaM, BO3HUKAIOIIUM W3 COIMANBHBIX, TPYIAOBBIX M TIEHCHOHHBIX
NPaBOOTHOIICHUI») 0T3bIBacTCs pumMep Homep 3 (onpeaencrue Ne20-KI'13-10).
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INPAKTUKA MEXIYHAPO/JIHbBIX TOI'OBOPHbBIX OPI'"TAHOB

B cuny n. 10 nocranosnenus Ilnenyma BepxosHoro Cyaa Poccuiickoii
®eneparmu ot 10 oxTsi6ps 2003 1. Noe 5 «O mpumMeHeHHH cyAamMH OOIIei
IOPUCIUKIIUKA OOIIETPU3HAHHBIX MPUHIIMIIOB U HOPM MEXKIYHAPOJAHOTO MpaBa U
MEXKIYHAapOIHBIX  A0roBopoB  Poccuiickon  denepauum»  «TOJIKOBAHHE
MEXIYHAPOJHOIO JOTOBOpAa JIOJKHO OCYLIECTBIATHCA B COOTBETCTBHM C
BeHckoll KOHBEHIIMEHW O MpaBe MEXIYHAPOAHBIX JTOTOBOPOB OT 23 Mas 1969 r.
(paznen 3; ct. 3 — 33). CormacHo 1. «b» 4. 3 cT. 31 BeHckoil KOHBEHITMU TPpHU
TOJIKOBAaHUU MEXKIYHAPOJHOTO JOrOBOpa HapsiAy C €ro KOHTEKCTOM JOJKHA
YUUTHIBATBCS TOCJEAYIONIas IMpakTUKa TIPUMEHEHHsI JIOTOBOpa, KOTOpas
yCTaHaBJIMBAET COTJIANICHUE YYACTHUKOB OTHOCUTEIILHO €T0 TOJKOBAHUS.

[IpakTuka  MEXIyHApOIAHBIX (MEeXrocy1apCTBEHHBIX) OpraHoB,
KOHTPOJMPYIOIINX HCHOJHEHUE TOCYJAapCTBAMH MEXKIYHAPOIHO-TIPABOBBIX
o0s13aTeNIbcTB B cepe 3allUThl MpaB M CBOOOJ YEIOBEKAa, KOTOpbIC
IIPETyCMaTPUBAIOTCS B MEXAYHAPOIHOM JOTOBOPE, YCTAHABIMBAET COTJIAIICHHUE
YYaCTHHKOB TaKOT'O JOrOBOpPA B OTHOILLIEHUHU €r0 MPUMEHEHUS.

B unensx »¢ddextuBHON 3amuThl MpaB M CBOOOJ YENOBEKa Ccydam
HEO0OXOAMMO MPU PACCMOTPEHUH aJAMUHUCTPATHUBHBIX, TPaXIaHCKUX JEJ, Jel
M0 Pa3pPEIICHUI0 YKOHOMUYECKUX CIIOPOB, YTOJIOBHBIX W MHBIX JI€Jl YUYUTHIBATH
MpPaBOBBIE  MMO3UIMH, C(HOPMYJIMPOBAHHBIE  YKAa3aHHBIMH  JIOTOBOPHBIMHU
OpraHamH.

IIpakTuka EBponeiickoro Cyna nmo npaBam 4esioBeka
B cgpepe aomunucmpamuenvix npagoomHouleHull

Oxa3anne (Heoka3zaHue) HaUIeKAIEH MeIUIIMHCKOM TMOMOIIH
JIMILIEHHBIM CBOOOBI JIMIIAM

Ilocranosnenue EBponetickoro Cyna mo npaBam 4ejoBeKa (Jlajiee TaKxKe —
Eponetickuii Cyn, Cyn) no xanobe No21566/13 «Cepeeni /lenucoe npomue
Poccuiickon @edepayuuy» (BbiHeceHO 8 OKT0ps 2015 r., BCTYNmWjio B CUILY
14 mapta 2016 1.).

3asBUTENb JKAIyeTCsl Ha TO, YTO BJIACTU HE NPEANPHUHSIM MeEp s
3aIlUTHI €T0 37I0POBbs U OJIATOTIONYYHS U HE TPEIOCTABUIIU €My HaJJICKAIIYIO
MEJIMIIMHCKYIO MIOMOILb B HapyllIeHHe cTaTbu 3 KOHBEHIUN.

Cyn oTMeTws, 4YTO 3asBUTENIb JKAJIOBAJICS HA HEHAJIEKAILYIO
MEUITUHCKYIO TTIOMOIIb B OTHOIIIEHWH, B TOM YHCJIC CIEAYIOMUX 3a00JI€BaHUIA:
BUY-undekiuu, renatuta C. [IpoBeas olieHKY CBUAETEIbCKUX MTOKa3zanuii, Cyn
He yOenwics B TOM, MEAMUIIMHCKOE OOCITY)XHBaHUE, MPEIOCTABICHHOE
3asBUTEIIIO, OBLIIO HEHAIeXKAIIETO KauecTBa (1. 58 moCTaHOBIICHHUS ).

«[O]THOCHUTENBHO KayeCcTBA MEIMUIIMHCKONW MOMOIIM, MPEAOCTaBIIEMON
sasButento s siedenuss BUY-undexuun, Cyn orme[twi], uro 16 aBrycra
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2012 roga [B]macTsM CTajgo M3BECTHO O TOM, UTO 3asBUTENb cTpagaeT or BUY-
WHOEKIUH. . ., TI0CJIE OCBUACTEIILCTBOBAHUS BpauyeOHOW KOMHUCCHUEH Ha MOMEHT
MOCTYIUICHUSI B CIICJICTBEHHBIM W30JATOp...Ha cienyrommii 1eHb 3asBUTEIIO
ObT  BBIIMCAH  pEUENT Ha MOpUeM  KOMOMHAIMM  BBICOKOAKTUBHBIX
AHTUPETPOBUPYCHBIX MPENapaToB..., KOTOPbIE OH IMOJydYall Ha PEryJIsSIpHOU
OCHOBE Ha MpPOTSKEHUHM BCEro MEPHOJA COAECpKaHUA IOJ CTpaxeu... Bractu
Poccutickon denepanuu pazpaboranu 151 HavaJld MPOBEACHUE
AHTUPETPOBUPYCHOM TEpamuMu B COOTBETCTBUM C YKa3aHMsIMU BcemupHOU
OpraHu3allvy 3PaBOOXPAHEHUS, NEUCTBYIOIIUMHU B MEPUOJ PACCMATPUBAEMBIX
COOBITHH, a TaKKe HalMOHAIBHBIMU TIPABOBBIMH TpeOoBaHusMH (. 59
MOCTAHOBIICHHUS ).

EBpomneiickuii Cyz yCTaHOBWJI, YTO «3asIBUTENIb MPOXOAMWI PETYISIPHBINI
ocMmoTp Ha npeamer BUY-undexuuu. [Ipeacranisercs, 4to ero JieueHue ObLIO
YCHEWIHbIM, TOCKOJBbKY aHaJIU3bl, IPOBOJUMMBIC HA PETYJISPHON OCHOBE,
BBISIBUJIM HEOOJIBIIION, HO TOCTOSIHHBIN pOCT KoJInuecTBa JIUMGPOIUTOB. ..» (1. 60
MOCTAHOBJICHHUS ).

«3asiBUTEIb yKa3aad Ha OJUWH cliydail 0e37eiCTBUS B OTHOIIECHUU JICUCHUS
ero BUY-undekiuu, a ”MEHHO, 4TO B MOMEHT apecta 13 aBrycta 2012 roxa y
HEro oTo0panu JeKapCcTBeHHble cpeacTBa st JiedeHus BUY-undeximm.
Bmactu ocnopwim 310 yrBep:xkacHue. Cyn oTme[Tui], 4To B MaTepuansax aeia
OTCYTCTBYIOT JI0KQ3aTeJIbCTBA, CBUAECTEIBCTBYIOIINE, YTO COTPYAHUKH MOIULUN
JNEUCTBUTEIBPHO W3IBS Yy 3asBUTENS MPUHAMICKAIIME €My Ipernaparbl B
MOMEHT apecTta. Tem He MeHee, Jake €CIIH MPEANONIO0KUTh, YTO JEHCTBUTEIBHO
MMeEJI MECTO TPEXTHEBHBIN NEPEPHIB B AHTUPETPOBUPYCHOM TEPANUU B IEPUOJL C
13 aBrycra 2012 rona, nHs apecta 3asBuTens, mo 16 asrycra 2012 rona, korma
TIOPEMHBIE BpauM MPEANUACAIA €My HOBBI pEXKHUM MpHUEeMa MpPenapaTos,
OTCYTCTBYIOT JI0KQ3aTeJIbCTBA, YTO OTO OKa3aj0 HEraTUBHOE BIUSHHE Ha
COCTOSIHUE 3/I0POBBbSl 3asBUTENSI W MPUBEIO K HedI(D(PEKTUBHOCTH 0OIIEro
MEJIUIIMHCKOTO OOCITY>KUBAHUSI, TMOJIYYEHHOTO B YCIOBUSIX COJACPKAHUS O
ctpaxeid. Cyn [MOTUYEPKHYJI|, 4YTO MEIULMHCKAas AOKYMEHTAlUs yOeauTeabHO
JIEMOHCTPUPYET, YTO COCTOSIHUE 3J0POBbSI 3asBUTENI HE YXYIUIUIOCH 3a
Mepuoj €ro HaxoXJIeHuss moja cTpaxked u uro ero BUY-undexuus He
nporpeccupoBana... Cya, Takum o0pa3oMm, HE [CMOT| MPUHTH K 3aKIIOUYEHHUIO,
4YTO JIeYeHHUE, ToJiydeHHoe B oTHomieHuu BUY-undexnuu 3asBurens, ObuIO
HeHaiIexanmMy (1. 61 mocTaHOBIICHHUS ).

«Bo3Bparasce K xanobam 3asBUTENS, KACAIOIIUMCS €T0 CTpaJlaHui 13-3a
renatuta C (BI'C), HM 3asButens, HU [B]mactu Poccuiickoit denepanuu He
MPEACTABIIIN MOAPOOHBIX CBEICHUN B OTHOIICHWW yKa3aHHOU kanoObl. Kommm
MEJIUMIMHCKUX JIOKYMEHTOB, TIPEACTaBICHHbIX [B]mactsamu Poccuiickoii
depneparuu, HE cojaepKaT Kakou-nnbo uHbOpMalUd MO AAHHOMY BOIPOCY.
Takum oOpa3om, MPEACTABIACTCS, YTO 3asBUTEIb HE IMOJydal HHUKAKOIo
nedyeHus B oTHomeHuu remnatutra C. OHaKO, YYUThIBas arpeCCUBHBIN XapaKTep
AHTUPETPOBUPYCHOM  Tepamud W  TOBBIINIEHHBIM  PUCK  TOKCHUYHOCTHU
JIEKApCTBEHHBIX CPEJICTB U B3aUMOJICUCTBUS MEXK]y HEKOTOPBIMH MpernaparaMmu
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aHTUPETPOBUPYCHOM Tepanuu M mnpenaparamu it Jedenus BI'C, kak
yKa3blBaeTCsl B JUPEKTUBaXx BceMupHOW oOpraHu3alvyd 30paBOOXPAHECHMS,
JNEUCTBYIOIIMX B pacCMAaTpUBAEMbld MEpHoJ BpeMeHH..., Cya [mpumen k
BBIBO/Y |, YTO pEIlIeHHE OpraHoB BiacTH Poccuiickoii denepanny HE Ha3HAYATh
JedyeHre B oTHolIeHuH renatuta C He mpencraBiisieTcs He0OOCHOBaHHBIM. Cyl
TakKe [yden] TOT QakT, 4To 3asiBUTENb MPOCTO Nepeurcini renatut C B yucie
OJTHOTO M3 CBOMX 3a00JIeBaHUN M HE MPEACTABUJ JOIMOJHUTEIBHBIX TOBOJIOB,
KOTOpBIE MOTJIM OBl yKa3aTb, YTO POCCUWCKHE BIACTH IPOUTHOPUPOBAIU 3TOT
JMarHo3 WM OTKa3aJUCh MPHUHATH MEpbl MO jKajnoba M 3asiBUTENS B 3TOM
OTHOIICHUMW (I1. 62 MOCTAaHOBJICHUS ).

Cya nmpuimen x BBIBOAY O TOM, YTO BHYTPUIOCYAApCTBEHHBIE OPraHbI
BJIACTH OOECHEeUMIM 3asABUTEINIO IOJIHOLEHHOE, d()PPEKTUBHOE M MPO3payHOE
MEAMIMHCKOE OOCIY)KMBAHHWE B TEUEHUE BCErO IEpPHOJA COJIEPKAHUSA IO0A
ctpaxeil. Takum 00pa3zom, OTCYTCTBYeT HapyieHue crarbu 3 Konsenuuu (1. 66
MOCTAHOBJICHHUA ).

[Tocranosnenne EBpormeiickoro Cyna mo mpaBaM 4YejoOBEKa MO Kajobe
Ne 32917/13 «Xaneawt npomue Poccuiickoii Dedepayuu» (BbiHECCHO 15
nexabps 2015 r., Bctynwio B cuty 2 mast 2016 1.).

3asBUTENb YTBEPKIAJI, UTO B €r0 PACHOPSKEHUU HE ObLIO 3PPEKTUBHOTO
CpeACTBa MPaBOBOM 3AIIUTHI B OTHOLICHUU HAPYLIECHUS €Tr0 MPaB Ha 3aLIUTy OT
YKECTKOTo OOpalieHusi ¢ HUM B COOTBETCTBHM cO cTaThedl 13 KonBeHuuu o
3alllMTe MpaB YeJI0BEeKa U OCHOBHBIX CBOOO/I (nanee Takxke — KoHBeH1us).

EBpomneiickuii Cyn  yCTaHOBWJ, YTO «...MPH MNPUHATHU PELICHHS MO
kKano0e O HapyIICHUSIX BHYTPUTOCYAAPCTBEHHBIX HOPM, PETYIUPYIOIIUX
OKa3aHW€ MEIMUIIMHCKOW TMOMOIIM 3aKJIOYEHHBIM, aIMUHUCTpPALMS MECT
3aKJIIOUEHHsT He o0Jjlamana  OOCTATOYHO HE3aBUCUMOM  MHO3ULIMEN I
YAOBJIETBOpPEeHUsI TpeOoBaHuil cratbl 35 KOHBEHIMU... JakKe HECMOTPS Ha TO,
YTO TMPOBEPKA HAAZUPAIOIIMM MPOKYpPOPOM HIpaeT BAXKHYIO pPOJb B
o0ecrieueHUn aJeKBAaTHOM MEIUIIMHCKOW MOMOIIM B TEUEHUE CPOKa JIUIICHUS
CBOOOMBI, kajgoba MpPOKypopy Jajieka oOT TpeOoBaHUM K 3PGHEKTUBHOMY
CPEACTBY MpaBOBOM 3amUTHD (T1. S0 MOCTAHOBIICHHUS).

OLeHUB TpaXJaHCKUM HMCK O KOMIIEHCAIlMd HAa OCHOBAHWU MOJIOKCHUH
['paxnanckoro xkomekca Poccuiickoit  ®enepanuu 00  o0sA3aTeNbCTBaX
BCJIEJICTBUE NMPUYMHEHUA Bpena, Cyn Mpuiien K BbIBOMY, UYTO «...TaKOW UCK HE
MOT TIPUBECTH K TMPEIOCTaBICHUIO KaKUX-TMOO Mep KOMIICHCAIUH, KPOMeE
JICHEKHOM KOMIIEHCAIIUN YOBITKOB, U HE MOT TIPEKPATUTh CUTYAIINIO, B KOTOPOIA
MMEET MECTO JUISIIeeCs HapyIIeHWE, TaKO€ KaK HEaJeKBaTHOE OKa3aHUe
MEJIMIIMHCKOW moMoIlH... [PaccmaTpuBaemoe]| cpecTBO MPaBOBOW 3aIIUTHI HE
peaycMaTpUBaIO BO3MOXKHOCTH OJIarOMPUSATHOIO KMCXOJa, B YaCTHOCTH,
MOTOMY, YTO pa3sMep MPUCYKIAEMON KOMIICHCAIIMU 3aBUCHUT OT YCTAHOBJICHUSA
BUHOBHOCTH BJIACTEM, YTO KpalHE MAaJOBEPOATHO C YYETOM TOro, 4YTO
HallUOHAJIbHBIE  TPABOBBIE  HOPMBI  TIpeAyCcMaTpUBaeT  IMPUMEHEHHUE
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ONpENICIICHHBIX KPUTEPUEB, HAIPUMEP, ONPEACIICHHBIX YCIOBUN COIEpKaHUS
MO/ CTPAXKEHW WM YPOBEHb MEAUIIMHCKON moMoim» (1. 50 MOCTaHOBIICHUS ).

Cya 3akimoumi, 4YTo «...NMPEMJIOKEHHBIE BIACTSMHU CPEICTBA MPAaBOBOM
3aIUTHI HEe SABISII[H]|Ch 3PGEKTHBHBIM CPEICTBOM MPABOBOM 3allIUTHI, KOTOPOE
MOTJIO OBl OBITh HWCHOJIB30BAHO IS TPEAOTBPAIICHUS TPEIIOIaraeMbIX
HAPYLWICHUN WIM WX TMPOJOJDKEHUS C MPEIOCTABICHUEM  3asBUTEIIO
HAQJISKAIIETO0 M JOCTATOYHOrO BO3MEIICHHS B CBS3UM C €ro jxamobamMu B
cooTBeTCTBUM cO cTaThelt 3 KonBenium» (1. 51 mocTaHoBIIEHUS).

Takum oOpazom Cyn OTKIOHWJI BO3pa)K€HUE BIIACTEH O HEWCUEpHaHUU
BHYTPUTOCYJIAPCTBEHHBIX CPEACTB MIPABOBOM 3AIUTHI U MPHUILIET K BBIBOLY, YTO
«..3asIBUTENb HE pacnojarai 3QPeKTUBHbIM BHYTPEHHUM CPEACTBOM MPaBOBOM
3alllMThl B OTHOUIEHUH CBOEH 3KaloObl, UTO SIBISIETCS HapyllleHHeM cratbu 13
Konsenum» (1. 52 MocTaHOBIICHHUS).

3asBUTENb TAKXKE KAJOBAJICS HA TO, YTO BJIIACTH HE MPUHSIN HUKAKUX MEP
JUISL 3al0UThl €r0 370pOBbA M OJaronoyiyuvisi M HE NPEIOCTaBUIU EMY
HaJJIEKANTyI0 MEIUIMHCKYIO IIOMOIIb B HApyIIeHHe cTaThu 3 KOHBEHIMN.

EBpomneiickuii Cyn OTMETHJ, YTO «...BpauyeOHbIE KOMHCCHUU B CBOHUX
3aKJTIIOUCHHSIX, @ TaKXEe Bpauyd CJIEJACTBEHHBIX H30JSITOPOB U  OOJBHUIIL
CICJCTBEHHBIX  M30JIITOPOB B CBOMX  3aKJIOUCHHSX W CIpaBKax,
MPEACTABJICHHBIX BJIACTSIMHU, OINUPATUCh HA TMOJHYIO MCTOPUI0 OOJE3HU
3asBUTEIIS, PE3yJbTaTbl MPOBEJCHHBIX UMH CAMUMH  MEIMIIMHCKHUX
OCBUJIETEILCTBOBAHUI U OCMOTPOB 3asIBUTEIISI, KOTOPBIE COCTABISIOT OCHOBHYIO
4acTh MPOIECCa OLIEHKU COCTOSIHUSI 3JJ0POBBs» (I1. 62 MOCTAHOBJICHHUS).

Cyn ycTaHOBUWJ, YTO «...NPEICTABICHHBIE 3asABUTEIEM 3aKIIOUCHHS HE
collepKaT HUKAKUX CCBHUIOK Ha OOBEKTHUBHbIC JaHHbIC...Cyl BBIHYXJIEH
OTKJIOHUTh JOBOJ 3asBUTENSl, OCHOBAaHHBIA HCKIIOYUTEIBHO Ha JaHHBIX
CIIOPHBIX MEIMIIMHCKUX 3aKJIIOYEHUH, B YACTHOCTH O HEOOXOIUMOCTHU
IPOBEICHHUS] CPOYHOM OINepaluyd Ha TOJIOBHOM MO3r€ W/WIM JTUTEIBHOIO
CTAllMOHAPHOTO JICUCHUS B CICIUATU3UPOBAHHOM MEIUIIMHCKOM YUPEXKICHUH,
a TaK»e B YaCTH 0COOOI ONMAaCHOCTH OTOBIBAaHUSI HAKA3aHUS B CEBEPHOM PETHOHE
JUISL €r0 370pOBbsi» (I1. 63 MOCTAaHOBJICHUS).

EBponerickuii Cyn Takke OTMETHJ, 4YTO «...BO BpEMs HaXOXKICHUA
3asBUTENISI TOJ CTPAXKEW 3a €ro M3MEHEHHsS] €ro COCTOSHHS 3I0POBbA
MPUCTAJILHO CIEAWIN HECKOJBKO Bpaueil-CEUaINCTOB, B TOM YKCIIE HEBPOJIOT.
AIMUHUCTpAIIMU MECT 3aKJIOUYCHHUS BBIMIOJHWIN TpeOOBaHUA O BEJACHHUH
MEJIMIIMHCKOW KapThl U HEMEIJICHHOM €€ HAMpPAaBJICHUU B KaXI0€ YUPEKIICHHUE,
r€ 3asBUTENb cojepxkaica mnoja crpaxed. COOTBETCTBEHHO, MEIWLIMHCKUMA
MEePCOHAJ Cpa3y y3HABaJI O HAJIMYUU Y 3aSBUTENS NPOOJIEM CO 3I0POBHEM U B
ciiydae HeOOXOAMMOCTH MOT HaJJiexalmM o0pa3oM Ha HUX pearupoBaTh... B
COOTBETCTBHM C PEKOMEHJALMSIMHU Bpayeld MECT COACPKAHMS TOJ CTpa)Keu
3asiBUTENS 0€3 CYIIECTBEHHBIX 3a/IePKEK MEPEBOJUIN B CIEUUATU3UPOBAHHBIC
MEJIUIIMHCKUE YUPEXKICHUs ISl MPOBEICHUS IMOJHOTO oOciemoBaHus» (M. 64
MOCTAHOBJICHHUS ).
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Cyn nmoguepKHyII, 4YTO «...MEIULMHCKAN MEPCOHAII MECT COJIEPHKAHUS MO]T
CTpak€ll BBINOJIHSUT PaA3JIMUYHbIE MEIUIMHCKUE MAHUMYJSIUU, B TOM YHCIE
0c000 CIIO)KHBIE M C TPUMEHEHHEM HOBEHIIEro 00O0pYIOBaHUS, CIETUIT 32
pazBuTHeM 3a0o0JieBaHMS 3asBUTENS, Ha3HaA4dal HEOOXOAMMOE JICUYEeHHUE
JIEKapCTBEHHBIMU IIperapaTaMd U IO Mepe HEOOXOAMMOCTH KOPPEKTHPOBAJ
neudenue... Blropuunoe 3aboneBanue 3asBUTENS. ..OBIJIO HEMEICHHO B35TO O]
HaOJIOICHUE M YCHENIHO BbUIeUeHO...[H]eT HuKakux OOBEKTUBHBIX JTaHHBIX,
CBUJICTEJIbCTBYIOIIMX O 3HAUYUTEIBHOM YXYAIIEHUU COCTOSIHHUS 3/10POBBS
3asIBUTENS 32 TOJbl €r0 COJIEPXKAHMS TMOJI CTPaXek, KOTOPHIM MOXKHO ObLIO OBl
BMEHUTh B BUHY BJACTSAM KaK XaJIATHOCTb WJIM HEMPEAOCTABJICHUE 3asIBUTEIIO
HaJUIeKaIel MeAUIIMHCKON ToMoIm» (1. 65 MOCTaHOBJICHUS).

EBponeiickuii Cya mipuiliesl K BbIBOAY, YTO «...pOCCHUHCKHE BJIACTH
oOecreyniIy OKa3aHWE 3asBUTENI0 HAAJeXKalled MEJIMIIMHCKON TOMOIU B
COOTBETCTBUM ¢ TpeboBaHussMu craTtbu 3 KonBeniuu... Takum o6pasom,
Hapymenus ctateb 3 KouBeHmuum gomymieHo He Obuto» (mm.  68—69
MOCTAHOBJICHHUS ).

[Tocranosnenne EBpormeiickoro Cyna mo mpaBaM 4YejoOBEKa MO Kalobe
Ne 32863/13 «/Tumeunoe npomue Poccuiickoit Dedepayuu» (BblHEeCEHO 22
mapra 2016 r., BcTynmwio B cuty 22 utons 2016 r.).

3asBUTEINb KAJIOBAJICS HA TO, YTO BJIACTH HE MPUHSIM HUKAKUX MEp NS
3alIUTBl €r0 3J0pOBbS W OJaromoiay4usi, HE OKa3aB €My HaJJlexaliei
MEIULMHCKON MOMOIIM B XOJ€ €r0 COACPKaHUS MOJ CTPaXell B HApYILICHHE
cratbu 3 KoHBEeHUIHH.

B otHomennu Hapymenus cratsi 3 KonBennuu Cyz oTMETHII, UTO «...J10
3alepKaHusl  3adABUTENb  CTPajall  Pa3iu4YHbIMM  CEpPAEHYHO-COCYIUCTHIMU
3a00eBaHUSIMA W 3a00JICBAHMSIMU TOYEK, NEPEHEC HHCYIbT, 3aKPBITYIO
YepernHO-MO3TroByI0 TpaBMy M HHGpapKT MUoKapaa. Hekotopwie 3a0osieBaHUs
y>K€ MPOrpecCupoBaly B JalibHeWIIMEe cTaguu. OpranaM BIAacTU CTAlO0 U3BECTHO
O TIUIOXOM COCTOSIHUM €ro 3J0pOBbSl Cpa3y IIOCJIE€ €ro IMOCTYIUIEHUS B
NEeHUTEHIMapHOe yupexaeHue» (1. 90 nocraHoBIIEHUS).

EBpomnericknii Cyz TakKe yCTaHOBHII, YTO «...3aBUTENb HE MPEICTABUI
HUKAKUX KOHKPETHBIX 3aABJICHUA B OTHOILLEHUU TOTO, YTO...CIAy4yal HEBBIIAYU
JIEKApPCTBEHHBIX CPEJCTB SBJISUIMCH JJIMTEIBHBIMU WA YTO OHU BJIUSJIM Ha
COCTOSIHHME 37I0pOBbs 3asiBUTENA. bosee Toro...3asBuTeNb Takke crnocoOCTBOBA
IPEPBIBAaHUIO peXUMa MpUeMa JIEKApCTBEHHBIX MPEnapaTtoB U, TAKUM 00pazom,
BO3HMKHOBEHHUIO BO3MOJKHBIX HEJIOCTAaTKOB B JICYEHHH, B HEKOTOPBIX CIIydasx
OTKa3bIBasICh MPUHHUMATh JICKAPCTBEHHBIC IMpeEnaparbl WIH OTKAa3bIBasCh OT
BHYTPUBEHHBIX BIIMBAaHUM W  MEAUIIMHCKUX  oOcmemoBanuity  (m. 91
MOCTAHOBJICHHUS ).

Cya nomyepkHyl, UYTO  «...JIeUEHHE CEepACYHbIX  3a00JieBaHUMI
3asIBUTEJNS. . .[IPUBEJIO K YCIEIIHOMY JIEYEHUIO...3asiBUTEIb ObLI B pa3yMHbIE
CPOKH H3JIEYEH OT BTOPUYHBIX 3a0o0jeBaHuil...Ero xpoHuueckue 3aboseBaHuUs
HE TPOSBIISUIA 3aMETHBIX MPU3HAKOB pa3BUTHs» (T1. 93 MOCTaHOBJIEHUS).
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EBponeiicknii Cyn OTMETHII, YTO «...3aBHUTENIb BO BPEMS COACPIKAHUSA
MOJl CTpaKed HAXOAWJICS TMOJ MPHUCTAIBHBIM MEIUIMHCKUM HaOI0ICHUEM.
Opranbl BiacTd OOpaTW/IM BHUMAHUE HAa €ro CEpbe3HbIE CEpICUYHbIC
3a00JIeBaHUsl B IIEPBBIC JIHU IIOCIIE €ro 3ajeprkaHus...Bckope mocie 3Toro
TIOPEMHBIA Bpad pPEKOMEHJOBANl CTAllMOHAPHOE JICUCHUE, W 3aSBUTEIb OBLI
nepeBeieH B TIOpeMHYIO OonbHuiy...ITocme mpoBemeHus  pa3nuyHBIX
KJIMHUYECKUX TECTOB B OOJBHUIE 3asBUTENO0 ObUIO HA3HAYEHO U IMPOBEICHO
MEIMKAMEHTO3HOE JieueHue. Ero peryisipHO roCIHUTAIM3UPOBAIN B TIOPEMHBIE
OONBHMUIIBI M MEAULMHCKHE YacTu...Bpaun-criennaaucTsl...oCyIeCTBISIIN
MOHHUTOPUHT 3((PEKTUBHOCTHU JICUEHUS 3asBUTENST U KOPPEKTUPOBAIHU JIEUECHUE
110 MEpe HEOOXOIUMOCTH. ..OpPTraHbl BIACTU Pa3pellniIi IPUIIalICHHBIM Bpayam
HOCEIaTh 3asBUTENSI BO BPEMS €r0 COAECPKAHUM O] CTpaked U (PUKCUPOBAIIH
UX 3aKJIOYEHUS OTHOCHUTEIBHO PEXUMa JICUCHUs 3asBUTENS B MEIUIMHCKOU
KapTe JUIs y4eTa TIOpEMHBIMU BpauaMu» (1. 94 mocTaHOBIIEHUS).

Takum  o0pa3oMm, TmpuHUMas BO BHHUMAaHHWE  BBILIECYIOMSIHYTHIE
cooOpakenust, EBponelickuii Cyn He YCMOTpesl HapylleHUs CcTaTbu 3
Konenuuu.

Cwm. taxxke nocrynusmee B Bepxosusii Cyn Poccuiickonn @enepanun
nocranoBieane EBporretickoro Cyma mo xamode Ne 2763/13 «Xaitremounos
npomue Poccuiickoini @edepayuuy (BoineceHo 12 suBaps 2016 r., BCTYNUIO B
cuty 6 urons 2016 r.), comepskaiee KOHCTATaI[MI0 HAPYIICHUS IOJO0KEHUN
ctaTtbu 3 KOHBEHIIMY B YaCTH HEOKa3aHUs HAJICKAIIEH MEIUIUHCKON MOMOIIN
JIUIICHHBIM CBOOOIbI JIUIIAM.

IIpaBo JuIIEHHOTO CBOOOABI JIMIIA HA YBAKEHHUE
JUYHOW M CeMEeHHOM JKU3HU

ITocranosnenne EBpormeiickoro Cyna mo mpaBaM 4YejOBEKa MO Kajiobe
Ne 32917/13 «Buouw npomue Poccuiickoit @edepayuuy» (BoiHeCceHO 15 mapta
2016 r., Bctynuio B cwity 15 utons 2016 1.).

3asBUTEIb KAJOBAJCS, B TOM 4YHCIE, Ha TO, 4TO TpeOoBaHUE 00 oriaTe
WCMOJIb30BaHUSA TOMEIIEHUN [JI1 JOJTOCPOYHBIX CEMEWHBIX CBHUJAAHUWA B
Je4eOHO-UCTIPABUTEIHPHOM YUPEKICHUU HapyIiaio ctaThio 8§ KoHBeHIUY.

EBpomnetickuii Cyna OTMETHJ, YTO «...00s3aTeIbHOM 4YacThIO IIpaBa
3aKJIFOYEHHOTO HA YBa)XXCHUE €r0 CEMEWHOM JKU3HM SBIIETCS MPEIOCTABICHUE
€My BJIACTSMH BO3MOXKHOCTHU WJIH, 10 HEOOXOIUMOCTH, OKA3aHUE €My TTOMOIIIU B
MOJJICP)KAaHUM  KOHTaKTa C OJM3KMMU POJICTBEHHHKAMHU, TaK Kak TIpH
COAEPKAHUM TI0J] CTPAXKEN 3aKIIOUYCHHBIN MPOJOJHKACT MOJIb30BaThCSI BCEMHU
OCHOBHBIMH TpaBaMHW M CBOOOJAaMH, 3a MCKIIOYEHHEM TIpaBa Ha
cBOOOMY...[B]MemarenscTBO B MpaBO 3aKIOYEHHOTO Ha YBaXXEHHE €ro
CEMENHOM KU3HU HE JIOJKHO 0053aTelIbHO MPUBOJUTH K 3alpeTy CBUAAHUM C
POICTBEHHMKAMH, HO MOJET 3aKJII4YaThCsi B JAPYTrUX Mepax, MOPUHATHIX
aIMUHUCTPALIMEN TIOPHMBI...[O]rpaHUYEHUS YAaCTOThl U TPOAOJIKUTEIBLHOCTH
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CBUJAHUM C POACTBEHHUKAMHU, HAJA30p 332 TAKUMU CBUJIAHUSIMU U MPUMEHEHUE K
3aKTIOYEHHOMY OCOOBIX YCIIOBHM TOCEIICHUS SBISIOTCS BMEMIATEIHLCTBOM B
MpaBo 3asiBUTENEH, NpeaycMoTpeHHoe crtatbet 8 KouBenmum» (m. 35
MTOCTAHOBJICHUS ).

Cya Takke NOTYEPKHYJ, YTO «...B HACTOSILEM JE€JI€ HMEET MECTO
JOTNOJHUTENbHOE  ()MHAHCOBOE  OrPAHMYEHHE,  COMVIACHO  KOTOPOMY
OCYULIECTBJICHUE 3aKOHHOTO IpaBa 3asBUTENS Ha JIOITOCPOYHOE CBUIAHUE C
POJCTBEHHUKAMH  3aBUCEJIO OT €ro  CIOCOOHOCTHM  OIUIATUTh  TaKoe
nocemienue...[Tlak kak yka3aHHas Mepa BbIHYJIWJA 3asBUTENS COKPATHUTh
MPOJIOJDKUTEIBHOCTh  PAa3pElIEHHOTO CBUJAHUSL C POJCTBEHHUKaMH, OHa
npuBeia K BMEIIATENbCTBY B €0 MPAaBO HA yBaXKCHUE CEMEHHOM KU3HH, YTO
MIpUBEJIO K HapyIieHuto ctaThbu 8 [KonBeHuu |» (1. 36 mocTaHOBIICHUS).

EBponeiickuii Cyn mpuiien K BbIBOJAY, YTO «...[B] TO BpeMmsl Kak HHU
3asiBUTEJb, HA €r0 JI0YepU HE 3alpOCHIM OCOOBIX YCIIOBUW TOCEIICHUS WU
JIOTIOJIHUTENILHOTO  O0OpYJOBaHUSI TOMEIIEHUsI Uil CBUAAHUM, OT HHX
NOTPeOOBAIM OTUIATUTH 3apabOTHYIO IIJIaTy NepcoHaa yYpekIeHusl U cOOpHI 3a
00CITy>KMBaHUE, YTO HE MOXKET PaCCMaTPUBATHCSI B KAUECTBE «JIOMOJTHUTEIBHBIX
ycinyr». Tak Kak B pOCCMHCKOM 3aKOHOJIaTENIbCTBE HE UMEETCSI OCHOBAHMS IS
MEePEKIIaJIBIBAHUSI CTOUMOCTH OCHOBHBIX YCJIYT HAa MOCEHIAIONINX YJIEHOB CEMBH,
paccMaTpuBaeMoO€ OrpaHUYEHHUE, TMO-BUJIUMOMY, SBISETCA  HE3aKOHHOM
WHUIIMATUBON  QJIMUHHUCTpPALMUA  JIEYEOHO-UCTIPABUTEIBHOTO  YUPEKICHU. ..
COOTBETCTBEHHO, UMEJI0 MECTO HapylleHHe cTaTbu 8 KOHBEHIIMU IO MPUYUHE
HE3aKOHHOTO OTpaHWYEHUS CBUAAHMN C pojacTBeHHUKamm» (mm. 38, 40
MOCTAHOBIICHUS ).

IIpaBo Ha yBaKeHHe JUYHOM )KU3HU B ACMEKTE 3a1UThI
NMEePCOHAJILHBIX JAHHBIX JINIA

ITocranosnenne EBpormeiickoro Cyna mo mpaBaM 4YejOBEKa MO Kajiobe
Ne 40378/06 «Y.Y. npomue Poccuiickoiit @edepayuuy» (BoiHeCeHO 23 (eBpas
2016 r., Betynmiio B cwity 4 utonst 2016 1.).

3asBUTENb JKajoBajach, CChIAsACh Ha cTtaThio 8 KOHBEHIIMU, HA TO, YTO
pPErMOHABHBIN KOMUTET 3PaBOOXPAHEHHUs OCYILECTBUI COOp M HCCIETOBAHUE
MEJIMIIMHCKUX JOKYMEHTOB 3asiBUTENII U €€ JIETel M HalpaBW PELEH3UIO,
COZIEpIKAILlYI0  pe3yJIbTaTbl TAKOrO  HCCIENOBaHUS, B  MUWHUCTEPCTBO
3JIpaBOOXpaHEHUs1 0€3 COOTBETCTBYIOIIETO COTJIACHS 3asIBUTEIIA.

EBponeiickuii Cyn OTMETHI, YTO «...pacKpbITUE KIMHUKOM — 0e3
corjlacusi MalUMeHTa — MEIUIUHCKUX JOKYMEHTOB, COJIEpXKalllMX JIMYHYIO U
KoH(uIeHManbHyl0 wuHpopManuio o mnanuente, Ciyx0e COIHaIBHOTO
CTpaxoBaHUs, U, COOTBETCTBEHHO, 00Jiee IIMPOKOMY KPYTy TOCYJIapCTBEHHBIX
CITYXKallluX, TpPEACTaBiIseT coO0OM BMENATEeILCTBO B MPABO IMAllMEHTa Ha
YBaXKCHUE YaCTHOM KU3HMU. .. [m]penocraBieHue MEIULMHCKUMU
opraHu3anusMud  HUHPOPMAIMM O COCTOSHMM  3JI0POBbS  TAllMEHTa B
pacropsbDKeHUEe OpPraHoOB MPOKYpaTyphl M padOTojaTess MalMeHTa, a TaKkKe



148

COBEpUIEHUE OPraHOM, YMNOJHOMOYEHHBIM Ha OCYILECTBICHUE KOHTPOJA 32
KayeCTBOM MEAMIIMHCKONW TOMOIIHM, JEHCTBUI Mo cOopy HHPOpManuu o
3I0POBbE MAIUEHTA TAKKE MPEACTABISIET BMEIATEIBCTBO B PABO HA YBAKCHHE
YaCTHOM XKU3HU» (1. 39 moCTaHOBJIEHUS).

Cya noguepkHyd, 4To «...[I1]J0 MHEHHIO HalMOHAIBHBIX CYJOB, FapaHTHs
HEJIOMYIICHUST pasrialieHus] KOH(PHUICHIIMATEHON MEIUITMHCKOW HH(GOPMAIIIH
0e3 corjacusi mHalMeHTa HE PacHpoCTpaHSeTCs Ha CHUTYyalluHd, aHaJOTUYHbIC
CUTyallul 3asiBUTENA...Bo-mepBbIX, Takas TapaHTUsi HE MPUMEHSETCS B
OTHOIIEHUU  packpbiTug  uHpopmanuu  KomutetoM  MUHUCTEPCTBY
[3apaBooxpanenust Poccuiickoin denepannn], TOCKOJIbKY IMOCIEAHEE SBIACTCS
KOHTPOJIBHBIM  OPraHOM B CTPYKTYpE€  TOCYJIAapCTBEHHOM  CHCTEMBI
3IpaBOOXpaHeHusA. Bo-BTOpBIX, Takasi TrapaHTUs NOPUMEHAETCS JUIIb B
OTHOILIEHUH PACKPBITUS CaMOM MEIMIIMHCKOW JOKYMEHTAllMM MalKueHTa, HO HE
PaCKpBITHS TIOJTyUYeHHON U3 Hee nHpopmarum» (1. 53 mOCTaHOBIICHUS ).

Eppomneiickuii Cyn o0paTui BHUMaHHME Ha TO, YTO «...BBIBOJIbI
HallMOHAJIBHBIX CYJIOB O TOM, 4TO AeiicTBus Komurera mo cOopy, U3y4eHUIO U
packpeITui0 MuHUCTEPCTBY [31paBooxpaHeHus Poccuiickoit @Denepanui |
MH(OpPMAIMU O COCTOSTHUM 3J0POBBS 3asSBUTENI HE MOTYT pacCMaTpUBATHCS B
KaueCTBE HapyIICHUsT TpeOOBaHUS O COOJIIOACHUU KOH(PUIACHIUAIBHOCTH
MEIUIMHCKON HH(pOpPMalluK, OCHOBaHbI Ha 001IeM o0sa3aTenbcTBe Komurera no
MIPEIOCTaBICHUI0O B MUHUCTEPCTBO MOAPOOHOM 3aIPOIIEHHON UM MH(GOpPMAIIHH.
Opnnako mo/I0O0HBIE BHIBOJBI HAIIMOHAIBHBIX CYJOB HE MOJKPEIJICHBl KaKUMH-
amb0  OTChUIKAMH K HOpPMaM  COOTBETCTBYIOIIETO  BHYTPEHHETO
3aKOHOJIATEIBCTBAY (I1. 55 MOCTAHOBJICHHUS).

Cyn npuien K BBIBOAY O TOM, YTO «...HECMOTPS Ha HAJIUYUE Y 3asIBUTEIIA
dbopmasibHON BO3MOXKHOCTH JIJIsI OCTIApUMBaHMs B cyne AeiicTBuit Komurera, Tem
HE MEHee, 3asiBUTENI0 He OblIa o0ecredyeHa MUHUMAJbHasl CTENEHb 3allUThI OT
POM3BOJIa CO  CTOpOHBI  Biacted. CrHopHblE JEUCTBHS HE  MOTYT
paccMaTpuUBaThCS B KAUECTBE MPEACKA3YEMOIO IPUMEHEHNS COOTBETCTBYIOILETO
3akoHonarenbcTBa Poccuiickonn  ®depepanuu... BMEIIATEIbCTBO B IPABO
3asiBUTENS HA YBAXKEHUE YACTHOM KU3HU HE OBLIO «IIPEAYCMOTPEHO 3aKOHOM
1o cMbIcay nyHKTa 2 ctathi 8 KonBenum» (. 58—59 nocraHoBiieHus).

YcaoBus coaepKaHud B MEeCTax JIMIICHUA CBOﬁOI[I)I

B Bepxosubii Cyn Poccuiickoit @enepauuu  HOCTYNWI — Psif
noctaHoBiieHnii EBpomnelickoro Cyaa mno mpaBaMm 4YeJoBEKa, COAEpKallluX
KOHCTaTaluioo HapyuieHusi Poccuiickoit ®denepanneil monoxkeHud crtatbu 3
KoHBeHIIMM B YacTHM HEOOECHEUCHHS HAJJICKAIIUX YCIOBHH CONEpKaHHS B
MeCTax JIUIIECHUSI CBOOOIEI.

ITocranoBnenne mo xanode Ne 4963/06 no oeny «Kypywun npomue
Poccuiickon Dedepayuuy (BoiHeceHo 15 okTa0ps 2015 r.); mocTaHOBJIEHUE 11O
xanode Ne 36814/06 «Yykaee npomue Poccuiickou @edepayuuy (BbIHECSHO 5
HOs10pa 2015 1., Bctynmuiio B cuiny S5 ¢epans 2016 r.).; mocTaHOBIEHUE TIO
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xamode Ne 32036/10 «bymko npomue Poccuiickoii @edepayuu» (BHIHECECHO
12 Hosa6pst 2015 r., Becrynmiio B cuityl2 ¢espans 2016 r.).; mocTaHOBIEHUE TIO
xaode Ne 16179/14 «bBympun npomue Poccuiickoiu @edepayuuy (BBIHECCHO
22 mapra 2016 r., Bctynuio B cuiy 22 uroHs 2016 1.).; MOCTaHOBJIEHHE MO
xamodbe  No 38758/05 «Mopozoe  npomue Poccuiickoii @Dedepayuuy
(BerHECEHO 12 HOs10ps 2015 r., Bctymwio B cuiny 12 despans 2016 r.).;
noctaHoBiieHne 1o kanobe Neo 48416/09 «Kopkun npomue Poccuiickoii
Deoepayuuy (BoiHeceHo 12 Hos0ps 2015 1., BcTynuio B cuiny 2 mas 2016 r.);
rocraHoBieHue 1o xamobdam Ne 36101/11, 36831/11, 52683/12, 63745/12,
59337/13, 67679/13, 67943/13, 77397/13, 3251/14, 9694/14, 13257/14 u
19016/14 «Apucmos u opyeue npomue Poccuiickou @edepayuuy (BbIHECECHO
30 urons 2016 r.); mocranoBieHue 1o xanobde Noe 32917/13 «Buouw npomus
Poccuiickon Deoepayuu» (BoiHeceHo 15 mapra 2016 r., Betynuiio B cuiy 15
utons 2016 r.).

Ilen3ypa nepenucku 3asgBUTEJ C
EBponeiickum CyaoM no npasam 4eji0BeKa

B Bepxosubii Cyxn Poccuniickonn ®denepanmu TakkKe NOCTYNHI Psif
noctaHoBiieHnii EBponerickoro Cyza mo mpaBaM 4YeloOBEKa, COAEpKalluX
KOHCTaTanuto HapyueHus: Poccuiickoit deaepanueit nojoxenuit craten 8 u 34
KoHBeHIIMM B 4aCTH LIEH3YpbI IEpENUCKH 3asiBUTels ¢ EBponeiickum Cynom 1o
MpaBaM 4YeJIOBEKA.

[Tocranosienue 1o xanobe Ne 36814/06 «Uykaes npomue Poccuiickoii
®Deodepayuuy (BoiHeceHO 5 HOAOps 2015 r., BcTymwio B cuiy 5 deBpans
2016 r.); mnocraHoBieHue mo kanode Ne 32917/13 «Buouwt npomus
Poccuiickon @edepayuu» (BoineceHo 15 mapta 2016 r., BcTynuio B cuiy 15
nions 2016 1.).

HeucnosiHeHue (HecBOeBpeMeHHOE UCIIOJTHEHHE)
Cy1e0OHbIX TOCTAHOBJICHUM

Pemenne EBpomeiickoro Cyma mo mpaBaMm uelioBeKa IO kajgo0e
Ne 24324/05 «Bnaoumup Huxonaesuu Cmazunoe npomue Poccuiickou
Dedepayuuy (BbIHECECHO U BCTYNHJIO B cuity 13 HostOpst 2014 1.).

3asBUTENb XKAJIOBAJICA HA HapylueHue crarb 6 KOHBEHLIMHM B CBSI3U C
TEM, YTO POCCUMCKHE BJIACTH HE CMOTJM MOMOYb €My JTOOUTHCS HCIOJHEHUS
peleHns CyJa, BBIHECEHHOIO ITPOTUB YaCTHOM KOMIIAHMM, a TAKXKE B CBSA3HU C
TE€M, YTO OH OB JMIIEH [0CTyna K TNPaBOCYIUI0O B paMKax cropa o
KOMIIEHCAallUM ~ yuiep0a, NPUYMHEHHOTO OTKAa30M CyIbUM MPUMEHUTh B
rpaKJaHCKOM Ipoliecce 00ecneunTeNbHbIE MEPHI.

B oTHOmeHMHM TpenanonaraeMod HECHOCOOHOCTH BIACTEH MOMOYb
3asIBUTENIO IOOUTHCS MCIIONHEHUS CyIeOHOrO pelieHts], BBIHECEHHOTO MPOTUB
yacTHOM KomnaHuu, EBponeiicknii Cyn yCTaHOBWI, YTO «...BO BpeMs
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paccMaTpuBaeMbIX COOBITUH 3asgBUTENb cuMTan cratbio 1069 [I'pakmaHckoro
koaekca Poccuiickoit ®denepannn]| A0CTymHBIM U 3(PPEKTUBHBIM CPEICTBOM
IpaBoBOM 3ammThel B cBoeM Jzene. B 2007 rony OH NpeanpuHsI MHONBITKY
BO30Y/IMTh COOTBETCTBYIOILIEE I'PAKIAHCKOE CYIOIMPOU3BOACTBO B OTHOIICHHH
KasnaueiictBa Poccuiickoit ®enepaunu u Ymnpaiaenus Ciyk0bl CyneOHBIX
IIPUCTaBOB, KOTOpas OKa3ajach 0e3pe3yJbTaTHOM M3-3a TOTO, YTO 3asBUTEIb HE
BBIMIOJIHWJI ~ pa3yMHbIe  MpoleCCyalibHbIE  TpeOOBaHHUS  POCCHUICKOTO
3aKOHOJIATEIbCTBA, HE C(QOPMYJIUpPOBAB CBOM MCKOBbIE TpeOOBaHUS K
OTBETYMKAM W HE YKa3aB MX IOYTOBbIE ajpeca. B 3aMeuyaHusix CTOPOH HET
HUKAKUX CBUJETEIBCTB TOTO, YTO 3asBUTENb YCTPAHWUJI WJIM MOMBITAJICS
YCTPAaHUTh YKa3aHHBIE HEJOCTAaTKH, HECMOTPS Ha TO, YTO POCCUMCKHUE CYIIbI
PEe10CTaBUIN

€My TaKyl0 BO3MOXKHOCTh..., W, TaKUM O0Opa3oM, 3asBHUTE]Ib HE BBITOIHUII
CBOETO 00s13aTeNbCTBA OLEHUTHh CTENEHb 3alIUTHl €r0 IpaB HALUMOHAIBHOU
MPaBOBOM CHUCTEMBEI...[B] paccMatpuBaemMoM JAene OTCYTCTBHE pe3ysibTaTa HE
MOKXET OBITh HCTOJKOBAHO KaK JOKa3aTeIbCTBO HEJOCTYIMHOCTH WM
Hed(PPEKTUBHOCTU JAHHOTO CPEJICTBA MPABOBOM 3aIUTHD» (T1. 43 perieHus).

Cya nmog4yepkHyJl, 4TO «...yKa3aHHOE BJIACTSIMU BHYTPHUIOCYIapCTBEHHOE
CPEIICTBO MPAaBOBOM 3alIUThI MMEET YETKUE MPABOBbIE OCHOBAHUA B paMKax
BHYTPHUIOCYIapCTBEHHOI'O TPaBa U SIBJISETCS JOCTATOYHO HEM3MEHHBIM C TOUKH
3pEHHs] 3aKOHOJATENbCTBA M IPOLIECCYAJIbHBIX HOPM...[U]eTkuM OCHOBaHHMEM
JUISl YKa3aHHOTO BIJIACTSIMU CPEJICTBA MPABOBOM 3alIUTHI siBsieTcsl ctaths 1069
['paxxganckoro koaekca. 11oy10xeHus: TaHHOM CTaThbU C JOCTATOYHOW CTEIEHBIO
OIPE/IEICHHOCTU IpelyCcMaTpUBalOT MEpPEUYEeHb MpPaB HAa BO3MEILEHHUE yIepoOa
(ymep6a, NpUYMHEHHOTO B pe3yJibTaTe ACUCTBUMA, O€3AEHCTBUS WM 3aKOHHBIX
aKTOB OpPraHOB TOCYAapCTBEHHOW BJIACTU WM HUX JIOJHXKHOCTHBIMHM JIUIAMH),
COOTBETCTBYIOIIYIO KOMIEHCAlUI0 (BO3MeEleHrne yuiepoa), OCHOBaHUS s
MOJTyYEHHUs] KOMIIEHCAIlUU (HE3aKOHHOCTh aKTOB, JCHCTBUM MM O€31eUCTBUA), a
TaK)Xe MEepPEYeHb rOCYJApPCTBEHHBIX YUPEXKACHHUI, OTBETCTBEHHBIX 3a BBIILIATY
koMrieHcanmii (denepanbHOE Ka3HAUYEWCTBO WIIM €r0 00JIACTHBIE MM MECTHBIE
ynpasieHus). bonee Toro, oOmue mnosnoxkenus crarbu 1064 yactu 1
['paxkgaHCKOro KOJEKca YKa3bIBalOT Ha 00s3aTEIbHOE IOJIHOE BO3MEIICHHE
cooTBeTCTBYyIOmIEero ymepba. Yacte 2 cratem 1064 u crates 1069
['pak1aHCKOro KoJieKca B COBOKYITHOCTHU ONPENEIISIIOT pacipeeseHue OpeMeHu
JI0Ka3aTeIbCTBA, IIPYU KOTOPOM MCTEL JOJKEH JOKa3aTh HE3aKOHHOCTh JIEUCTBUS
(Oe3meiicTBUS), @ OTBETYMK — OTCYTCTBUE CBOEH BUHBI (1. 44 pelieHus).

EBpomneiickuii Cyn mnpuimen K BbIBOJY O TOM, 4YTO «...cTaThs 1069
OpeJCTaBIsieT CcOOOM CpPEeACTBO MPABOBOM  3alllUThl, KOTOPOE  SIBJSETCS
JIOCTaTOYHBIM I BO3MEIICHHs yiiepOa B OTHOLIEHHMH COOTBETCTBYIOIIMX
’Kajo0, U 4TO B CBETE CYIIECTBYIOIIECH POCCUMCKON CyIeOHOM MTPAKTUKU TaHHOE
CPEIICTBO TMPABOBOWM 3aIUTHI MOXET OO0ECHeYUTh pa3yMHbIE IHAHCHI Ha
OJlaronpusATHBIA pe3ynbTar...[B] CBOMX 3amMe4yaHMsIX BJIACTH YyKa3alld psj

1
Bo3MOXHOCTh MOJauM TPaKJAaHCKOTO MCKAa O BO3MEIICHHH yiep0a B COOTBETCTBHUH CO
crarbeit 1069 I'paxxmanckoro koaekca Poccuiickoit @enepanuu.
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COOTBETCTBYIOIIUX MPUMEPOB U3 POCCUMCKON CyneOHON MpakTUKH MO Jeiam
buznyecKux U IOPUAMYECKHX JUI, KOTophle mpubernu k crathe 1069 kak
CPEACTBY NPaBOBOM 3alIUTHl B POCCUUCKUX CyAax OOIIeld HOPUCIUKIUU U
apOUTpaXHBIX CyAax. 3asBUTENb B CBOMX 3aMEYAHMSIX OCHOPHUI HAJU4HE TaKOU
CyneOHOM TpPaKTHKH, OJHAKO HE TPEJCTaBHJI HUKAKUX JOKA3aTeIbCTB
ooparnoro. CootBercTBeHHO, EBponeiickuii Cya NMPUXOAUT K BBIBOAY O TOM,
YTO MO3ULMSA BJIACTEW B JOCTATOYHOM CTENIEHM OCHOBaHA HA COOTBETCTBYIOLIEU
CyleOHOM  TpakTUKe Ha  HAlMOHAJBLHOM  ypOBHE...[[l]JocTymHOCT, U
abdextuBHOCTS cTatbu 1069 moOATBEpkKAACTCS ABTOPUTETHBIM TOJKOBAHUEM
KonctutynnonaeiMm CyZOoM COOTBETCTBYIOIIMX IMOJOKEHUI HAIMOHAJIBHOIO
3aKOHOAATENbCTBA, 4 TAKKE PEKOMEHAAIMSMH, CYAOB BBICIIEH HWHCTAHLIHUH
poccuiickoil cyaeOHoOM cuctembl... [B]macthu B cBoeM 3asBICHUU O
HEHUCUEPIIaHUW CPEACTB NPABOBOM 3AlUTHl NPEACTABUIN J10KA3aTEIIbCTBO
HaJIWYUs JOCTYNMHOTO U 3((EKTHUBHOIO BHYTPUTOCYAAPCTBEHHOTO CpEACTBA
IIPaBOBOM 3alUTHI (FPAXKIAHCKHM MCK O BO3MEUIEHUM yliepOa, MOJaHHBIA B
COOTBETCTBHM cO cTatbet 1069 ['paxknaHckoro Kojekca) B OTHOIICHUU
MPEANoJiaraeMoro 0TKa3za POCCUMCKUX BJIACTEH MOMOYb 3asBUTENIO JTOOUTHCS
UCIIOJIHEHHSI CYJI€OHOrO pEIICHHs, BBIHECEHHOI'O MPOTHUB YAaCTHOTO JIHIa»
(. 45-48 pemienust).

B oTHomeHnn Bompoca 00 HMCMIOJB30BAHMM 3asIBUTEIEM JIOCTYITHOTO U
3¢ (HEeKTUBHOTO BHYTPUTOCYJApPCTBEHHOTO CpeAcTBa IpaBoBOoM 3amuthl, Cya
3aKJII0YWI, YTO «...B HACTOAILLEM JeJ€ JBa Pa3HbIX TI'PAXKIAHCKHUX IIpolecca
IpecieoBajIl COBEPIICHHO pa3Hble LEIM — MPU3HAHUE ACUCTBUN CyAeOHOTro
[IPUCTaBa-UCHOJHUTENS. ~ HENPAaBOMEPHBIMM W TIOJyYEHHE  JEHEKHOIO
BO3MeEUICHMsI yiiep0a cOOTBETCTBEHHO. Ecnu Obl 3asBUTENIO OBLJIO OTKAa3aHO B
YIOBJIETBOPEHUN HCKA O NPU3HAHUM, €r0 IIAHCHl HA IIOJYYEHUE JEHENKHOU
KOMIIEHCAIIUM CYIIECTBEHHO CHHU3WINCh Obl, OJHAKO B HACTOSILEM Jeie
paliOHHBIM CyJl, HANpPOTHB, CBOUM OIPEACICHUEM TMPU3HAIT HE3aKOHHOCTH
Oe3melicTBUs CyAcOHOTO TNpHCTaBa Ha OCHOBaHWMM MNpuHIMNA res judicata B
OTHOIIEHHH HCcKa 1o crtatbe 1069...[3]asBuTens He ucyepnag JOCTYIHbBIE U
3¢ (}eKTUBHBIE BHYTPUTOCYIApCTBEHHbIE CPEACTBA IMPABOBOM 3alllUTHI B
OTHOUIEHUH CBOEW kanoObl Ha HapyuieHue cratb 6 KOHBEHUMH B CBS3M C
IpeanojaraéMbiM OTKa30M POCCUHCKHX BJACTe MOMOYb €My JOOUTHCS
UCIIOJTHEHUSI CyA€OHOr0 pEeIIEHUs, BBIHECEHHOI'O MPOTHB YacTHOTO JIMIA.
CrnenoBaTenbHO JlaHHAs >kajio0a JOJDKHA ObITh NpPU3HAHA HENPUEMIIEMON B
COOTBETCTBUHM ¢ MyHKTOM 1 ctatbu 35 KonBeniumy (mm. 51-52 perenus).

B oTHOmenun xano0® 3asBUTENs Ha OTKa3 B JOCTYNE K IMPaBOCYAMIO,
EBponeiickuii Cyn OTMETWJ, YTO «...J€HCTBHE TIyHKTa 1 cratbun 6
pacopoCTpaHseTcss Ha «pa3HOINIACHs» (CIOPBI) IO BOIPOCAM «TPAXKITAHCKUX
paB», KOTOPbIE MOTYT CUMTAThLCSA, 1O KpailHEell Mepe, Ha CIIOPHBIX OCHOBaHUSX,
NPU3HAHHBIMKU B paMKax HAIMOHAJIBHOIO MpaBa B HE3aBUCUMOCTU OT TOTO,
3alllMIIEHBI I OHM Takke U B paMkax Konenum» (1. 54 perieHus).

Cyn ycrtaHOBWIJ, YTO «...[H]3 mOJIO)K€HUH ['pa’kmaHCKOro Kojaekca u
['pa)k1aHCKOTO  MPOLECCYaNbHOTO  KOJEKCa CJIEAYEeT, 4YTO PpPOCCHNCKasd
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3aKOHOJAATENbHAsA CUCTEMA NPEAYCMATPUBAET 3aKOHHBIE OCHOBAHUSA JJI IOAAYH
UCKa O BO3MEIICHUH yliepOa, MPUUNHEHHOTO (PU3MUECKOMY JIMILY B pe3yJbTaTe
HE3aKOHHBIX  JEUCTBUM  WiIM  O€3NIEUCTBUS  HAIMOHAJIBHBIX  OpPraHoOB
rOCyJ1apCTBEHHOM BJIACTU WJIM UX JOJDKHOCTHBIMH JIMLIAMH, B TOM YHCIIE CyJaMH
U cyAbsIMU. [{aHHBII BBIBOJ NMOATBEPKAAETCS TOJIKOBaHMEM KOHCTHUTYLIMOHHBIM
CyaoM TOJIO)KEHM, KacaloIIUXCi BO3MEUIEHUS Bpela, NPUYMHEHHOTO B
pe3yabTaTe HE3aKOHHBIX JEUCTBUN WU O€3/IEUCTBUS CyJed Uiau cyaoB» (1. 56
pelIeHus ).

Cyn Takxke ykaszaja, 4YTO «...[B] HacTosIEeM Jelie HET HUKAKHUX
JI0OKa3aTeIbCTB TOTO, YTO JACHUCTBHUS CyAbM IO OTKAa3y B IPUMEHEHUU
00eCIeyuTEeNbHBIX MEp, KOTOPBIX JTOOUBAJICS 3asIBUTEIb, BEIXOIWIN 32 MPEIEIbl
€ro TMOJHOMOYMWA WM ObUIM HE3aKOHHbL. HampoTuB, o0TKa3 MOXeT
paccMaTpuBaTbCsl KaK pa3yMHOE OCYUIECTBIICHHE CYAbEH CBOETrO Mpasa
YCMOTPEHHUs,  XapakT€pHOro Uil  OCYLIECTBICHHMS  IPaBOCYIUs U
COOTBETCTBYIOILIETO IIPUMEHUMBIM MIOJIOKEHUSIM HAIlMOHAJIBHOTO
3aKOHOJIATENbCTBA... [/[]aHHBII TOAXOH POCCHMCKOrO 3aKOHOJATEIhCTBA
COOTBETCTBYeT TpeOoBaHUsIM cTatbl 6 KOHBEHUMH O HE3aBUCUMOM U
OoecnpuctpactTHoM cyne. HOpuanueckass HE3aBUCUMOCTb HE MPEANojaraer
HaJIM4YM€ UMMYHUTETA K BBIHECEHHUIO HEBEPHBIX PEIICHUN, OJJHAKO TpeOyeT OT
CyIbd TPHUHATUS PpEIIEHUH B COOTBETCTBUM C MMEIOLIUMUCA Yy HEro
CBEACHUSAMM, COOCTBEHHBIMU yYOEXKIEHUEM, Pa3yMHBIMU COOOpakKeHUAMHU U 0€3
ornaceHuil ObITh HaKa3aHHbIM. BO3MOXHOCTH MOJAuu TPAXKIAHCKOTO HCKa O
BO3MEUICHUH BpeNa, IPUYMHEHHOTO B PE3yJIbTaTe 3aKOHHOTO U 0OOCHOBAHHOTO
OIpENENCHUs] MO0 BONPOCY NPUMEHEHUS OOECIEUUTENbHBIX Mep, HENU30€XKHO
npuBesia Obl K OTPaHUYEHUIO YCMOTpeHMs cyAbu. Hannexammum cpencTtBom
MPAaBOBOM 3alIUThl MJI1 CTOPOHBI TPOU3BOACTBA SIBISIETCS CTaHAAPTHBIM
MexaHu3M oOxanoBanus. B cBs3u ¢ stum EBpomneiickuit Cyn oTmedaer, yTo
3asiBUTENb HE O0XaJoBaJl COOTBETCTBYIOIIEE OIpPEACIICHUE CyAa...Jaxe
HECMOTpPS Ha TO, YTO B COOTBETCTBUU C POCCHMCKHM MPOLECCYATbHBIM ITPABOM
y HEro Takas BO3MOKHOCTb ObLia» (1.11. 58-59 peenus).

EBponericknii Cy mOAYEpPKHYJI, UYTO «...TPAXKJAHCKUU HCK 3asBUTEINS K
CyneOHOMY JiemapTaMEHTy SBJISIETCSI HUYEM HWHBIM, KakK MONBITKOM 00OWTH
CTAaHIAPTHYIO NPOLEAYPY HCIOJHEHUS PEUIEHUA CyJa M COOTBETCTBEHHO
IIPUBJIEYH TOCYAAPCTBO K OTBETCTBEHHOCTH 3a JIOJITH YAaCTHOIO JIMIA. B paMmkax
YKa3aHHOTO  TPOM3BOJCTBA  3asBUTEIb  SBHO  JIOOMBAJICS  B3bICKAHUS
IIPUCYKJAEHHOM €My CyJOM KOMIIEHCAllUH; OJIHAKO HMCIOJIHEHUS PELICHHS OH
no0UBaJICSI HE OT JIOJDKHHMKA, KOTOPBIM OTKA3aJICs BBHIIUIAYMBATH KOMIICHCAIIMIO,
a OT Cy/ibH, KOTOPBIN MMOCYUTA NPUMEHEHUE OIPAHUYEHUN 10 OKOHYATEIBHOIO
OTIpe/IeNICHUS TPAXKIaHCKUX PaB HEOOOCHOBAHHBIM. . .[['[paskjaHCKUI UCK UMeEN
OMOCPEIOBAHHOE OTHOIIEHHE K (PAKTUYECKH KEIAeMOMY PE3YJIbTAaTy U, TAKUM
0o0pa3oM, HE MOXET CUUTAThCA JEUCTBUTENIBHO CYHIECTBYIOIIUM CEPhE3HBIM
criopom» (11. 60 perieHus).

EBponeiickuii Cyn npuiien K BbIBOAY O TOM, UYTO «...TpeOOBaHUE
3asiBUTENS] O BO30YXKIECHMM TPaXIAAHCKOTO MPOU3BOJCTBA IO BOIMPOCY
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BO3MEULIEHMs yuiep0a, NpPeanoIOKUTENbHO MPUUYMHEHHOTO B PE3yJbTaTe
3aKOHHOTO  OTKa3a CyAbHM HPHUMEHUTh OOECIEUUTENbHBIE MEpbI, HE
COOTBETCTBYET cTaHaapTaM KOHBEHIIMH O JEHCTBUTEIBHO CYLIECTBYIOUIEM H
CEpPhE3HOM CIIOpE MO BOMPOCY TrpaxkaaHckux Tpas...[JK]amoba Ha oTka3 B
JOCTYIIE K MPABOCYIHI0 B paMKax AAaHHOTO IMPOU3BOJACTBA HE COOTBETCTBYET
ratione materiae nonoxenussim cratbu 6 KoHBeHIIMH U JOKHA OBITH MPU3HAHA
HEIIPUEMJIEMOW B COOTBETCTBHM C IIOJIIYHKTOM «a» IIyHKTa 3 cTarbu 35
Konsennumny» (1. 61 perenus).

B BepxoBuwii Cyn Poccuiickoit ®enepaunu TakKe MOCTYIUIIO
nocraHoBjacHue 1o xanmode Ne 2686/06 «Kanyeuna npomue Poccuiickoi
@Deoepayuu» (BoiHeceHo 21 wurons 2016 r1.), coaepskaiiee KOHCTATaIlUIO
HapymieHus: Poccuiickoit deneparmeld mojoxkeHud mMyHKTa 1 ctaTtbu 6 W/wim
cratbu 1 Ilpotokona Ne 1 x KoHBeHIMM B 4acTH HEUCHOJIHEHUS CYJEOHBIX
ITOCTAHOBJICHUM.

B cipepe paccmompenus den 06 aomuHucCmpamusHvix npagoHaApyULeHUsX
IIpaBo Ha IOPUAMYECKYIO IOMOIIb 3AIMTHUKA

[ToctanoBnenune EBpomeiickoro Cyna mo mpaBaMm dYelioBeKa IO Kainode
Ne 46998/08 «Muxaitnosa npomue Poccuiickoiit @edepayuu» (BHIHECECHO
19 Hos16pst 2015 1., BeTymmiio B cuity 2 mast 2016 1.).

3asBuTENb JKalloBajdach Ha HapyileHue cratbu 6 KoHBEHIMU B CBA3M C
HEMpeJOCTaBlIEHHEM €M  OeCIUIaTHOM  IOpUJIMYECKOM TOMOIIM B XOJ€
MIPOU3BOJICTBA IO €€ JeNly 00 aJIMUHUCTPATUBHOM MPABOHAPYIIICHHUU.

EBponeiickuii Cyn HamOMHWI, YTO «...HE Oyay4u aOCOIIOTHBIM, MPaBO
KXJI0ro OOBHUHSIEMOTO B COBEPIICHUM YTOJIOBHOTO TMPECTYIJICHUS] Ha
3¢ ()EeKTUBHYIO 3alIMTY MOCPEICTBOM aJIBOKAaTa, HA3HAYEHHOTO BJIACTSIMU, €CIIH
3TO HEOOXOAMMO, SBISETCA OJHOM M3 OCHOB CIPaBEJIMBOTO CYyAEOHOIO
pazOuparenbcTBay (M. 77 MOCTAaHOBJICHUSA).

«IIpaBo Ha mosydyeHuWe  OecCIJIaTHOM  IOPUJIUYECKON  MOMOIIIH,
MPEyCMOTPEHHOE TOAMYHKTOM «C» MyHKTa 3 crtatbu 6 KoHBeHIIMH, MOXKET
OBITh peajTu30BaHO TPH YCIOBUU COOIIOACHUS IBYX ycloBUM. Bo-mepBbix, y
3asiBUTENS JIOJDKHO OBITH HEJOCTAaTOYHO CPEACTB IS OIUIATHI FOPUAMYECKUX
yciyr. Bo-BTOpBIX, MPEIOCTAaBICHUE FOPUIUYECKON MOMOIIM OCYIIECTBISETCS B
MHTEpecax MpaBoCyus» (1. 78 MOCTAHOBJICHHUS).

Ilo wmuenmtro  EBponeiickoro Cyma  «...[a]ns  ycTaHOBIEHUS
HEOOXOJIMMOCTA TIPEIOCTaBICHUS IOPUIMYECKOW TIOMOIIM B HHTEpecax
NpaBOCyAuss B paMKaX BHYTPUTOCYJApCTBEHHOTO mpou3BojAcTBa, Cya
NPUHUMAET BO BHUMAaHHE HECKOJIBKO (akTopoB. JIjisi 3TOrO0 HEOOXOAMMO
pacCMOTPETh COBOKYNMHOCTb OOCTOSITENBCTB JI€Jla, B TOM YHCIE C Y4E€TOM
CEpbE3HOCTH IMPABOHAPYLIEHUS, CTENEHU CYpOBOCTHM BO3MOXKHOTO HaKa3aHWUS,
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CTENIEHb CJOXXHOCTU Jejla MW JIMYHYI0 CUTyauuio 3asBurens» (m. 79
MOCTAHOBJICHUS ).

EBponeiickuii Cyq mOCTaHOBUJI, YTO «...B CIy4ae BO3MOXHOTO JIMIICHUS
CBOOOJBI MHTEPECHI IMPABOCYAHs, KaK NpaBUiIO, TpeOylT YyCIyr cyAaeOHOro
[PEICTaBUTENIbCTBA, [PUYEM €CIOM  OOBHHSEMBII HE B  COCTOSHHUH
CaMOCTOATEJIbHO MX OIUIATUTh, OHU JOJDKHBI OBITH MPEAOCTABIICHBI 3a CUET
OroKeTHBIX cpeACTB...OaHako KoHBEHIIMS HE TpeaycMaTpUBaET KaKOTro-Ir0o
nopora IMPOJOJDKUTENBHOCTH TAaKOro JMIIeHWs cBoOoasl. Ilpu sTOM
U3JI0’)KEHHOE BBIIIE HE O3HAa4yaeT, 4TO OIJDKETHBIE CpPEACTBA HE JOJIKHBI
IPEIOCTABIATHCA ISl 0OecIIeueH sl Cy1IeOHOro IPECTAaBUTENBCTBA B J€NIax, HE
KacarolMXCcsl BO3MOXHOTO JIUIIEHUSI CBOOOABD (I1. 82 MOCTAHOBJIECHMUS).

«...IPEIOCTABIEHUE TOCYIAPCTBOM IOPUIAUMYECKON IOMOIIM B Jiejax, He
OTHOCSIIIUXCS K YrOJOBHOMY IIpaBy, MOXET OBbITb 0Os3aTEIbHBIM B
COOTBETCTBUM C IIYHKTOM 1 crtatem 6 B cilydae, €CiIu €€ OTCYTCTBHE
npensaTcTByeT 3(h(PEeKTUBHON peanu3aluy paBa Ha oOpaiieHue B cya» (m. 84
MOCTAHOBJICHHUS ).

lIpusneuenue 3aaeumens k omeemcmeennocmu no cmamve 19.3 Kooexca
Poccuiickoii @edepayuu 06 admunucmpamusHvlx npagoHaApYUeHUsIX

Cyn OTMETWI, 4YTO «...3asIBUTENIO OBUIO MPEIbIBICHO OOBUHEHHE B
OJIHOM DJIM30/IC€ HEMOBUHOBEHUSA PACIOPSHKEHUIO COTPYAHUKOB IOJIMIIUH.
MoXHO yTBEpKaaTh, YTO MPEABIBICHUE TAKOIO0 OOBHUHEHHUS TpeOOBAJIO, B TOM
qucie, MPOBEPKU 3aKOHHOCTH PACHOPSDKEHUS COTPYAHHUKA TOJUIHMH (C y4eTOM
JIPYTUX 3aKOHOJATEIbHBIX aKTOB, TaKMX Kak 3akoH «O coOpanusax» u 3akoH «O
TIOJIMITUI» ), TUO0 TIPABOBOI'0 3aKIIOUCHHMS 110 BOIIPOCY peaU3allii 3asiBUTEIIEM
CBOErO IMpaBa Ha CBOOOy cOOpaHMil M BeIpakeHHEe MHEHHUS. ... CyJ corjlaceH ¢
TE€M, UTO YTBEPXKIACHUS 3asBUTENS, MPEACTABICHHbIE B HAIIMOHAIBHBIX CyaX,
OBUTH coJiepKaTEIbHBIMU, OJTHAKO JJIS pa3pelieHrs Bompoca O MpeaoCTaBICHUN
IOpUJIMYECKON MOMOIIM 3TOr0 HEJO0CTAaTOYHO. B 5000M ciiydae, 3HaHUE WIH
HE3HAHUE 3asiBUTEJIEM IOPUCTIPYACHIIUA HE UMEJIO U HE MOTJIO UMETh 3HAYCHUS,
MOCKOJIbKY ~ 3aKOHOJATEIhLCTBOM HCKJIIOYagach Kakas-iub0 BO3MOXKHOCTH
MPEIOCTABJICHUS] OPUINYECKOM TOMOIIM. YTO Kacaercss JIMYHOM CUTyaluu
3asButelsi, To Cyl oTMEYaeT, YTO 3asBUTENb Obljla MEHCUOHEPOM U HE UMea
IOPUJIMYECKOTO WJIM JIPYyroro COOTBETCTBYMOIIEro oOpaszoBanus» (m. 91
MOCTAHOBIICHUS ).

Cyn mpuien K BBIBOJY O TOM, YTO «...HaKa3aHHWE OBLIO B JOCTAaTOYHOMU
Mepe CYpOBBIM JUISI TOrO, YTOOBI MPUUTH K BBIBOAY O HEOOXOIWMOCTH
IPEAOCTABICHUS 3asBUTEII0 OCCIUIATHOMW IPABOBOM TOMOINM «B HMHTEpecax
npaBocyaus»» (1. 92 NoCTaHOBJIEHU).

Cyn HammOMHUIL, YTO «...MOJIYHKT «C» MyHKTa 3 cTaThu 6 MPEeJOCTaBIsSCT
Bricokum JloroBapupatomumcsi CTopoHam BBIOOpP CPEACTB Jid OOecreueHus
coOJII0ICHUS TIpaBa Ha IMOJYYECHHE FOPUIAMYECKON MOMOIIU B CBOUX CYIEOHBIX
cucrtemax, 3agada Cyna — JIMIIb ONPEAEIUTh, COOTBETCTBYET JIM BHIOPAHHBIM
MU  crioco® TpeOOoBaHUWSIM  CHpaBeIMBOIO  pa3z0upaTenbcTsa....0qHaKo
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3asiBUTENbL ObUTa JIMIIEHA KaK BO3MOXKHOCTH BOCIOJIB30BAThCSl IOPUIMYECKOM
MTOMOIIIBIO BO BpeMsI CyI€OHBIX pa30MpPaTeIhCTB, TAK M BOBMOXHOCTH TOJIYYHTh
IOpUJIMYECKYIO TOMOIIb JIPYTUM CIOCOOOM, HampUMeEp, B BHUJAE IOPUIUUYECKOU
KOHCYJIbTAIIMH JINOO MOMOIIN/TIPEICTABUTENLCTBA IO CYACOHOTO CIIYIIAHUS UITH
BO BpEMs COCTaBJIEHUS aNeUIALMOHHOMN >KaJIoObl, TM00 BCEro MEPEYUCICHHOIO
BMECTE B3ATOrO...M, HakOHel, BOIPOC O TOM, MOIJIO JIH aleUBSIIIUOHHOE WM
ar000e NanbHeIIee MPOU3BOJACTBO MO JETy paccMaTpUBaThbCi B KauecTBE
CpellCTBa MPAaBOBOW 3aIIUThl B OTHOUICHWU HEMPEAOCTABICHUS HOPUANYECKON
MOMOIIU C Y4eTOM c(epbl JEeHCTBUS MEPECMOTPaA U MPAKTUUECKUX MEXaHU3MOB
€ro peaiu3alliy, He CTOUT...B elCTBUTENbHOCTH, B paMKaxX 3THX MPOU3BOJICTB
OecruiaTHas IOpUAMYECKas MOMOINb TOXKE€ HE OblIa mpeaycMoTpeHa» (m. 94
MOCTAHOBIICHHUS ).

Cya ycTaHOBUJI HAIMYME HAPYIICHUSAMYHKTA | ¥ MOJMYHKTA «C» MyHKTa 3
ctatbu 6 KonBeniuu (1. 95 noctaHOBICHHUS).

lIpusneuenue 3aseumens k omeemcmeeHnocmu no cmamve 20.2 Kooekca
Poccuiickoii @edepayuu 06 aomunucmpamusHvix npagoHaApYUEHUsIX

«YTo Kacaercsi CTENEHU CYpPOBOCTH TNPEAYCMOTPEHHOIO 3aKOHOM
Haka3aHusa, To CyJ oTMedaer, 4yTo BO BpEMSI PACCMATPUBAEMBIX COOBITHIA
€MHCTBEHHBIM MPEIYCMOTPEHHBIM HaKa3aHUEM ObLIO HallokeHue mrpada B
pazmepe 1 000 py6ueit (28 eBpo), YTO SBISETCS OTHOCHUTEIBLHO HEOOJBIION
CyMMOW Ja)k€ TMPUMEHHUTEIIbHO K HAlMOHAIbHBIM YyCIoBUsIM» (. 96
MIOCTAHOBIICHHUS ).

EBponeiickuii Cyn oOpaTui BHMMaHHME Ha TO, YTO «...JI€JI0 KacalloCh
OJIHOTO AMU30/1a, B OTHOLIIEHUU KOTOPOTO OBLIN OMPEIETICHBI IOCTATOYHO SICHBIC
MIPaBOBbIC MPU3HAKH, B TOM YHCIIE€ COCTaB MpaBOHApyILIeHHs. B TO ke Bpems
Cyn orMeudaer, 4To MNpU TPEAbSIBICHUM OOBUHEHUM HEOOXOAUMO OBLIO
YCTAHOBUTH MPUMEHUMbBIC HOPMBI U JICUCTBUS, B OTHOIIIEHUU KOTOPBIX CTAThEH
20.2 KoAIT? MPEyCMOTPEHO HAKA3aHME, A TAKXKE OICHUTh UX C Y4ETOM M Ha
OCHOBAaHWU  JPYTUX  3aKOHOJATENbHBIX  aKTOB, TakKUX Kak  3aKoH
«O coOpaHusix»..., ¥, B KOHEYHOM HUTOT€, C yU4E€TOM MPABOBBIX COOOpaKEHUM
OTHOCUTEJIBHO peanu3aluuyu OOBUHSEMON CBOEro mpaBa Ha cBOOOAY cOOpaHui
U/unu cBOOOY BhIpaKEHUS! MHEHUS. .. BITOJIHE BO3MOKHO, UTO 3Ta 3a7a4a MOIJIa
MIOMOYb OTIPEJIECIUTh CTETICHb CJIOKHOCTH JIeJia, JIJIsl 4eT0 Y 3asBUTEINS HE ObLIO
HEOOXOJIMMBIX 3HAaHWW WIM  IOpUAWYECKOro  oOpaszoBanus» (. 97
MOCTAHOBIICHUS ).

Cya momuepKHyJI, 4TO «...NMMPOU3BOJICTBO B OTHOIIEHUU 3asSBUTENS ObLIO
HEMOCPEJICTBEHHO  CBA3aHO C peajdm3alMeid ee  OCHOBHBIX  CBOOO,
rapanTupoBaHHbiX cTatbsiMu 10 u 11 KonBeHunn. COOTBETCTBEHHO HENb3S
YTBEPXKIaTh, YTO 3aABUTEIb PUCKOBAI HEMHOTUMY (I1. 99 MOCTaHOBJICHUS).

Cyn ycTaHOBWJ, UYTO «...3asBUTEJIb ObUIa JIMIIEHAa KaK BO3MOXHOCTH
BOCIIOJIb30BaThCA ~ FOPUJMYECKOW  TMOMOIIBKD  BO  BpeMsi  CYIeOHBIX

2 Koneke Poccmiickoit deepartin 06 aIMIHHCTPATHBHBIX PABOHAPYIICHHSIX.
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pazOupaTenbCTB, TaK W BO3MOXKHOCTH TIOJYYHUTh HOPUAMYECKYIO TMOMOUIb
IPYTUM CIOCOOOM, HAmpuMmep, B BUAE IOPUIUYECKONW KOHCYJbTAllMU JHOO
MOMOIIH/TIPEJICTABUTENILCTBA [0 CYAEOHOrO CIymiaHUus WIH BO BpeMs
COCTABJICHHSI ANEJUIIUMOHHONW ano0bl, MO0 BCEro MEPEUYHCIEHHOIO BMECTE
B3siToro» (. 100 mocraHoBIEHUSA).

Cyn ykaszam, d9TOo «...B IENsAX coOmtomeHus TpeOOBaHWiA CTaThu 6
KoHBeHIIMM, IpH pacCMOTPEHUHU BOIIPOCA O FOPUAMYECKOW MOMOIIM CIEAYET B
NepBYI0  Ouepelb MPOBECTH HA  HAIMOHAILHOM  YpPOBHE  OIICHKY
COOTBETCTBYIOIIUX (PaKTUUECKUX OOCTOSITENICTB U MPABOBBIX MPU3HAKOB (Takue
KaK TpOBEpKa HMMYIIECTBEHHOTO TMOJOXKEHUS U «UHTEPECHl MPaBOCYIUS»),
OCOOEHHO B cllyyasX, AaHAJIOTMYHBIX HACTOSLIEMY Jely, Tle B XOJe
HAIlMOHAJIBHOTO TMPOMU3BOJICTBA 3aTPAarMBalOTCS OCHOBHBIE IMpaBa U CBOOOJBI,
rapantupoBanHoe KonBeHimeil. OQHAakKO B CHIIy TMOJOKEHUH POCCUHUCKOIO
3aKOHOJIATEIbCTBA, TaKasl OLICHKA HAa HALlMOHAJIBHOMY YPOBHE HE ITPOBOIUIIACHY
(n. 101 mocraHoBiEHUS).

C yderoM uccienoBaHHbIX 00CTOATENbCTB CyJ MpHILET K BBIBOAY, UTO
«...MHTEPECHI MPABOCYUs» B KOHKPETHBIX OOCTOSITENIbCTBaX HACTOSLIETO Jea
TpeOoOBanu  TpEeAOoCTaBiICHUA  O€CIUIaTHOM  IOPUAMYECKOM  MOMOIIH.
CreoBaTesbHO, UMEJIO MECTO HAPYIIEHUE ITYHKTA | ¥ MOAIYHKTA «C» IyHKTA 3
ctatbu 6 KouBenuum» (1. 102 moctaHoBIEHUS).

AI[MI/IHI/ICTpaTI/IBHOC BbBI/IBOPCHHEC

[TocranoBnenune EBpomneiickoro Cyna mo mnpaBaMm 4esloBeKa IO Kanodam
No 40081/14, 40088/14 u 40127/14 «JI.M. u opyzue npomue Poccuiickoii
®Deodepayuuy (BoiHECeHO 15 okxTsiOps 2015 r., Bcrynuwio B cuiny 14 mapra
2016 1.).

3asBUTENM B YACTHOCTH YTBEpXKAAJIM, YTO MX BO3BpaileHue B Cupuio
HapyIlIUT WX IpaBa, FapaHTUPOBAHHbIE CTaThbsIMUA 2 U 3 KOHBEHIMU, U YTO HX
COIEp)KaHWE B  CIECHUAIBHOM  YUYPEXKICHUUM BPEMEHHOTO  COAEpKaHUS
MHOCTPAHHBIX TPaXkJaH (Jajee — CIeHalIbHOE YUPEKIECHUE, LIEHTP BPEMEHHOTO
coJlepKaHUsl MHOCTPAHHBIX TpaxkaaH) B Poccum Hapymano cratbu 3 u 5
Kongennuu.

EBpomneiickuii Cya OTMETHI, 4YTO «...BHYTPUTOCYAAPCTBEHHBIE CYIbI
OrPaHUYMJINCh YCTAaHOBJIEHMEM TOIO, 4YTO HAXOXKICHUE 3asABUTENIEH Ha
Tepputopun Poccuu siBnisieTcs HE3aKOHHBIM. .. [PlaitoHHBIN cya u... 0oOmacTHOM
Cyl HE CTaJd MOoApOOHO paccMaTpuBaTh Yrpo3bl, HAa KOTOPBIE CCHUIATHUCH
3asIBUTEIM, M MHOXKECTBO MEXIYHApPOJIHBIX M HAUMOHAIBHBIX HCTOYHUKOB,
ONHKCHIBAIONIMX TeKyllyto curyauuio B Cupun...[B]Bugy abcomoTHOro
XapakTepa CTaTbM 3 HEBO3MOXKHO CpPAaBHUTh HAJIIMYKAE YIPO3bl KECTOKOIrO
oOpaleHusi 1 OCHOBaHUM AJis BblIBOpeHUs... IloaXx01 CyZ0B B HACTOSIIEM JEie
BBI3BIBAET 0CO00O€ COXKaJiEeHUE, MOCKOJIbKY B CTpaHE CYIIECTBYET IpaKTHKa,
COrJIaCHO KOTOPOW BHYTPUIOCYJIApPCTBEHHBIE CYyIbl, B TOM 4ucie BepxoBHbIN
[Clyn [Poccuiickoit ®enepauuu|, Ipu pPacCMOTPEHHH aJIMHHUCTPATUBHBIX
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paBOHApYIIEHU B 00JacTM HMMMUIpAlMM MPUHUMAIOT BO BHHMaHUE W
INPUJAIOT CYLIECTBEHHOE 3HAYEHHWE apryMEeHTaM HCTLOB O CYLIECTBOBAHHH
CEpbE3HON Yrpo3bl JKECTOKOro oOpaimieHusa. B pe3yibrare MOCTaHOBJIEHHE O
BBIJIBOPEHUU MOXKET ObITH OTMEHEHO» (1. 115 mocTtaHoBieHUS).

EBponeiickuii Cyn oOpaTwil BHUMaHHE HAa TO, YTO «...00HIasl CUTyalUs
HACHJIMA, KaK MPaBHIIO, cama Mo cebe He MPUBOIUT K HAPYIICHUIO CTaThu 3 B
Clly4ae BBIJBOPEHHMS...; OJJHAKO OH HHUKOIJAa HE HCKIIIOYAET BEPOSTHOCTH TOTO,
4yTo O0OIlasg CUTyalusi HACWJIMS B CTpaHE Ha3HAUYCHHS SBJISETCS HACTOJIBKO
HaIpsHKEHHOM, YTO CO3JA€T PEAJbHYK) ONACHOCTh TOTO, YTO BBIJIBOPEHHE
3asiBUTENSl B OTYy CTpaHy oOs3aTelIbHO TIOBJICUET HApYIIEHUE CTaTbu 3
KonBenuun. Tem He menee, Cyl MPUHUMAET TAKOM MOAXOJ TOJBKO B CaMbIX
TSOKEJIBIX Cy4yasx oOIlero HacwiMs, TJe CYIIECTBYeT peajbHas yrposa
YKECTOKOTO OOpalleHus] MOMPOCTY B CUJIY TOTO, YTO MO BO3BPAICHHUH JIUIIO
cTaHeT 00BbeKTOM 3Toro Hacuius (1. 119 mocrtanoBieHUs).

EBpomnericknii Cyq yCcTaHOBUII, YTO «...3aIBUTEIU POJAOM M3 I'. AJENIO U
r. Jlamacka, rae uayT oco0o >KecTokue cpaxeHus. [OIUH U3 3asBUTENEH |
pacckaszall 00 yOMICTBE €ro pOJCTBEHHUKOB BOOPY>KEHHBIMH OTIOJIYCHIIAMH,
KOTOpbIE 3aXBaTWJIM pailoH, B KOTOPOM OH >XwWi. OH Takke CKa3all, 4TO OH
Oosicsl, 4TO €ro Toxke YyObioT. [Jlpyroil 3asBUTENbh| HMMEET MNaJeCTUHCKOE
MIPOUCXOXKICHHUE U HE MMeeT rpaxaancTBa. CormacHo Y BKD OOH?, «mourH Bce
o0nacTd, B KOTOPBIX TPOXKHUBAET OOJBIIOE KOJUYECTBO OEKEHIEB W3
[lanecTunbl, HemocpenacTBEHHO 3aTpoHyThl KoHGukTOM». YBKB OOH
CUMTAET, YTO JaHHas Ipynna JIOAEH HYXIAETCS B MEXIYHApOIHOM 3alluTe.
Cya TaxKe OTMEUaeT, 4TO 3asABUTEISIMU SIBISIOTCS MOJIOJIBIE JIFOH, KOTOPBIE, 10
MHEHHI0 «XbloMaH Paiitc BoTu»®, 0cOGEHHO TOABEPKEHBI yrpo3e COepKAHMS
MO/ CTpakeil U skecToKoro obpareHus» (1. 124 mocraHoBIeHU).

Cya mnpuiien K BBIBOAY O TOM, YTO «...3asBUTEIM OOOCHOBAHHO
YTBEPKJIAI0T, UTO UX BO3BpaT B CupHio HapymuT ctaThu 2 w/unu 3 KoHBeHmu.
Bnactu He mpencTaBUiiM HUKAaKUX JTIOBOAOB WM MH(GOpPMAIMHU, KOTOpas Morjia
Obl OMPOBEPrHYTh ATH YTBepKAeHUs. Takxe... [BIacTH]| HE cOCHAIUCh Ha
Kakue-1m00 0coOble 0OCTOSITENbCTBA, KOTOPbIE 00ecreunBaiu Obl 3asBUTENIAM
3alMTYy B ciiydae Bo3BpaTta B Cuputoy» (1. 125 moctaHOBICHUSA).

EBponeiickuii Cyn HamoMHWII, paccMaTpHBasi MpeACTaBICHHbIE KajJo0bl B
4acTH IPEAIoiaraeMoro HapyuieHus IyHkra 4 cratbu 5 KoHBeHIMHU 4TO «C
MOMEHTA BBIHECEHUs IIOCTAHOBJIEHHUS IO Aeily «A3uMoB npotuB Poccumy,
KOTOpOE€ KacajoCh aHAJIOTMYHON >KaJlOOBbI. .., OH YCTAHOBUJI HapylLICHHE MTyHKTa
4 crateu 5 B psane nen npotuB Poccuu BBHIy OTCYTCTBHSI B HallMOHAJIbHOM
3aKOHO/IaTEJIbCTBE MOJIOKEHUS, KOTOPOE MO3BOJIMIO OBl 3asIBUTENIO BO3OYIUTDH
npoueaypy CcyAeOHOTO TMepecMOoTpa €ro coiepXaHuss B  CHELHAIBLHOM

3 Vmpasnenne BepxoBHoro kommccapa Opranuzauun OObenuH€HHbIX Hanumit mo nenam
OCIKEHIIEB.

Human Rights Watch. HenpaBuTtenbCTBeHHass OpraHu3amys, OCYIICCTBISIOIIAs
MOHHTOPHHT, PACCIIEJIOBaHHE U JOKYMEHTUPOBAaHNE HAPYIIICHUH TIPaB YelIOBEKa.
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YUPEKICHUM B OXKHUJAHWM BbIABOpeHMS.... B neme «Kum nporuB Poccum»
BJIACTU MPU3HAIIA HAPYUIEHUE MYHKTA 4 CTaThbU 5 U, YUUTHIBASI OBTOPAIOLIUNCS
xapakrep Hapymenus, Cyz ykasai, 4To BiacTh Poccun H0KHBI «00ECTIEUnTh B
CBOEH NPAaBOBOM CHCTEME HAIIMYME MEXaHU3Ma, MOCPEICTBOM KOTOPOIo JIMLA
MOTJIH ObI BO30Y>KJIaTh IPOU3BOICTBO C IEIBI0 PACCMOTPEHHS 3aKOHHOCTH UX B
CHEUUATIBHOM YUYPEXJACHUU 10 aJIMUHUCTPATUBHOTO BBIJBOPEHUS, B CBETE
COOBITMII B TPOW3BOJACTBE MO AIMUHUCTPATUBHOIO BbLABOpeHus» (m. 141
MOCTAHOBIICHHUS ).

Cyn yCTaHOBWIL, UTO «...3aBUTEIM B HACTOSIIIEM JI€JI€ HE UMEU B CBOEM
pPacCloOpsDKEHUH  TIPOLIeAYypY Ui CyAeOHOro mepecMoTpa 3aKOHHOCTH HX
collepKaHUsl B CHEIUATBHOM YyupexkiaeHuu. TakuM o0OpazoM...MMeJo MECTO
HapylieHue myHkTa 4 cratbu 5 KOHBEHIIMM B OTHOLICHWM KaXXJAOTO W3 TPEX
3asBUTENEH» (11. 142 MOCTaHOBJICHUS ).

PaccmarpuBasi Bompoc o0 coOitojieHuu TpeOoBaHUM ToAMyHKTa «b»
nyHkta 1 craten 5 KonBenuuu, EBpomneiickuii Cyn BHOBb HAlOMHHJI, YTO
«...[n]t000e numenue cBOOOJBI B COOTBETCTBUU C MOANMYHKTOM «f» myHkTa 1
CTaThbU 5 MOXET OBbITh ONPABAAHHBIM TOJBKO B XOJI€ MPOU3BOJCTBA MO JIETY O
JeNnopTalyy WU dKCTpaauiuu. Eciu 3To Npou3BOACTBO HE OCYIIECTBIISETCS C
JIOJDKHOM TIIATENIBbHOCTHIO, JIUIIEHUE CBOOOJIBI TMepecTaeT ObITh MPUEMIIEMBIM
no cMmeicny mnoanyHkra «f» nyHkra 1 crateu S...[JI|umenue cBoGoABl B
COOTBETCTBUM C TOAMYHKTOM «f» myHkTa 1l cTarbu 5 1ODKHO OTBEYATh
MaTepUaIbHO-TIPABOBBIM u MPOLIECCYATbHBIM HOpMam
BHYTPHUTOCY/IapCTBEHHOTO 3aKOHOJAATeNnbcTBAa. (OJIHAKO COONIOACHUS HOPM
HAIMOHAJIBHOTO 3aKOHOJATEIHCTBA HEIOCTATOYHO: MYyHKT 1 ctatbu 5 TpeOyer,
4TOOBKI JIF000€E JHIIEHHE CBOOO/Ibl YUUTHIBAJIO 1I€Jb 3AIIUTHI JIMIIA OT MIPOU3BOJIA.
[lonatne «mpous3BOI», conepxauieeca B myHkTe | crarbu 5 KoHBeHIUH, HE
OrpaHUYMBAETCS HECOOJIOJEHUEM HOPM HAlIMOHAJIBHOIO MpaBa, BCIEICTBUE
Yero JIMIIEHWE CBOOOJBI MOXKET SBIATHCS MPABOMEPHBIM B  paMKax
HAllMOHAJIBHOTO 3aKOHOJATENbCTBA, HO MPU 3TOM OBITh MPOU3BOJIBHBIM W,
cieloBaTebHO, MpoTHUBOpedammMm  TpeboBanusiM  KouBeHiuu.  YToObl
CoJIep>KaHMe MO/ CTpa)kel, OCYIIECTBISIONICECS Ha OCHOBAHUM TOAMYHKTa «
nyHkTa 1 crateu 5 KoHBEHIIMH, HElb3sl ObUIO Ha3BaTh MPOU3BOJBHBIM, OHO
JOJKHO OCYHIECTBISATHCA JOOPOCOBECTHO; MPU 3TOM OHO JOJKHO OBITH TECHO
CBS3aHO C TEM OCHOBAaHMEM [JIsl 3aKIIOUYEHUS MOJl CTPaxy, Ha KOTOPOE
CCBUIAIOTCSI BJIACTU; MECTO M YCIIOBUS COJIEPKAHUS MO CTPAKEH JOJKHBI OBITH
MPUEMJIEMBIMH; TPOJOJIKUTEIBHOCTh COJIEPXKAHUS TOJ CTpaXeh HE JOJDKHA
MPEBBINIATh CPOKA, Pa3yMHO HEOOXOAMMOTO ISl JOCTHXKEHHUS TPEciieyeMOoi
uenm» (0. 146 nocranoBieHUs).

Cyn nmpunien K BbIBOJlY, UTO «M3HAYAIbHOE TOCTAHOBJIEHUE O MTOMEILIEHUH
3asiBUTENE B CHELMAIBHOE  YUYPEXKJIEHUE  COOTBETCTBOBAIO  OyKBe
HallMOHANIBbHOTO 3aKkoHa. KpoMe Toro, BBUAY KOPOTKUX JOBOJIOB 3asiBUTENEH
OTHOCHUTEJIbHO cuTyaluu B Cupuu, TPEACTaBIECHHBIX B XOAE€ CYACOHBIX
CIlylIaHWH, MOKHO OOOCHOBaHHO CKa3aTh, YTO B TEUYEHHE IMEPBOHAYAIBHOIO
NeproJia COAEPKaHUs B CHEIUATBHOM YUYPEXKICHUM B OTHOIICHUM 3asiBUTENEH
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MPUHUMAJINCh MEPBI C ILENbI0 BBIIBOPEHHS, MOCKOJIBbKY, CyAs IO BCEMY, Ha
JAHHOM JTale BJACTU BCE €Il€ BBIACHSUIM, BO3MOXKHO JIM OCYIIECTBUTHh HUX
BbIABOpeHUE» (1. 147 mOCTaHOBIICHNUS).

Epomneiickuii Cyzn, oJHAKO, MOAYEPKHYJ, UYTO «...B aMeJUISIIUOHHBIX
Kano0axX, TMOJAHHBIX B... OOJACTHOW Cy[, 3asfBUTEIM YETKO YyKa3ald, CO
CCBUIKOM HA COOTBETCTBYIOIIME POCCUICKHE HCTOYHUKHU, YTO BBIABOPEHUE B
Cupuro HeBO3MOXHO...27 wmas 2014 roma oOmacTtHOM cyn ocTtaBuia 0e3
M3MEHEHHS TOCTAHOBIICHUS O BBIABOPEHUM M IIOMEIICHHH B CIEHHAIBHOE
YUPEKICHUE, HE PACCMOTPEB  JIOBOJBl  OTHOCUTEIBHO  BO3MOKHOCTH
BbIIBOpeHUs. OTAeNbHBIM  OlpeelieHneM OoOJacTHOM cyn  oTKa3zal B
XOJlaTalicTBE [OJHOMY W3 3asBUTENEH]| 00 OTMEHE Haka3aHus B BHUJE
BBIJIBOPEHHUS, COCJABIIMX JHIIb HAa AaJAMUHHUCTPATHUBHOE NPAaBOHAPYIICHHUE,
KOTOpoe TOT coBepiiui... B utone 2014 rona @enepanbHas ciyx0a cyneOHbIX
MIPUCTABOB MOMPOCUIIA TOT K€ CyJ NPUOCTAHOBUTH UCIIOJHEHUE TTOCTAHOBJICHUI
O BBIJIBOPEHHUH, YKa3aB, UTO BBIJIBOPEHHE HE MOXET ObITh ocyuiecTBieHo. Cya
BHOBb OTKa3aJl, COCJIaBIIMCh Ha OTCYTCTBHE IPABOBBIX OCHOBaHUU IS
OTCPOYKH BBIJIBOPEHUS... B pe3ynbTaTe, HECMOTPS Ha HAJIUYUE JOCTATOYHOIO
KOJIMYECTBa MaTEpPHaJIOB, YKa3bIBAIOIIMX HA TO, YTO HE CIEIYyeT MPUHUMATH
HUKAKUX MEp C IEIbI0 BBIJBOPEHUS, COJICPKAHUE 3asIBUTENICH B CIIEIMATIBLHOM
YUpEXACHUU OBbUIO CaHKIMOHMpPOBaHO. [J/[Boe 3asBuTeNneil] mo cux mop
COZIEpKaTCs B CIEUUATIBHOM YUPEXKICHUH, B TO BPEMS KaK [TPETUIN 3asIBUTEIIb |
coexxan u HaxoauTcs Ha cBobone ¢ aBrycta 2014 roma. Takum oOpaszoM, mpu
oOcrosiTenbcTBaX HacTosero jaena Cyn npu[iien]| K BEIBOAY O TOM, YTO HEJIb3S
CKazaTh, 4uto Iociae 27 mas 2014 roma 3asgBUTENN SBISUIMCH JUIAMHA «B
OTHOILLIEHUH KOTOPBIX MPUHHUMAIKNCh MEPBI C MEJNbI0 WX BBIJIBOPEHUS WIIU
skcTpanunumny. ClieoBaTesbHO, UX COJIEPKAHHE B CIEUHUAIBHOM YUPEKICHUU
nmocje 3ToM JaThl HE OBbUIO MPUEMJIEMBIM COTJIACHO OTOBOpPKE K TMpaBy Ha
cBOOOMy, conepxaiieics B noanyHkre «f» myHkra 1 crateu 5 KoHBeHumm»
(. 148 moctaHoOBIEHUS).

B cghepe epasicoancko-npasoswix omuouwienuti

ITocranosnenne EBpormeiickoro Cyaa mo mpaBaM 4YesIOBEKa MO kajgo0am
Ne 40025/10 «Jlacynoeé npomue Poccuiickoii @edepayuuy (BoiHeceHo 1 mapra
2016 r.).

3asBUTENb JKAJTOBAJICS HA TO, YTO OH HE MOT IOJYYUTh KOMIIEHCALUIO 32
COJIEpP>KaHME M0J] CTPa)Kel, KOTOPOE OH CYUTAII HE3aKOHHBIM.

EBponeiicknii CyJ yCTaHOBUII: «...HAIlMOHAJIBHBIE CYIbl MPU3HAIN, YTO
COTPYIHUKN MHJIMIUHU 3aJepkKajld 3asiBUTENS] B OTCYTCTBHE «OOOCHOBAaHHOTO
MOJO3PEHU» B TOM, YTO OH COBEpUIMJI MpPECTyIJieHue... Takum o0pazom,
JUIIeHne CBOOOJBI HE TPEACTABIsIO COOOWM Kakoe-TMOO U3 MCKIIOYCHHUH
OTHOCHTEJILHO IIpaBa Ha CBOOOAY, mepeducieHHbIx B moanyHkrax (a)—(f)
nyHKTa | craten 5. IlockoabpKy ero 3ajep:kaHue Hapymaio MyHKT 1 crateu 5, B
Jiesie MPUMEHUM MyHKT 5 cTaThi 5» (1. 16 mocTaHOBIEHUS).
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EBpormeiickuii Cyn paHee YyXK€ YCTAaHABIMBAJI, 4YTO «...pOCCHUHCKOE
FPaXJAaHCKOE MpPaBO OrPAaHUYMBACT OTBETCTBEHHOCTh 3a  HE3aKOHHOE
CoNlepKaHWE TIOJT CTPaKEW OIMpPEACIICHHBIMU TPOIECCYaAThbHBIMU  (hOpMaMH
JUIIEHUS CBOOOJBI, K KOTOPBIM OTHOCSITCSI, B YAaCTHOCTH, 3aKJIIOYEHUE O]
CTpa)xxy B pamMKax YrOJOBHOTO CYAONPOU3BOACTBA U COAEPHKAHUE IO CTPAXKEU
MOCJIE  BBIHECEHHMS  INIOCTAHOBJIEHWS B paMKax  aIMHUHUCTPATUBHOIO
MPOU3BOACTBA, HO HE 3az[ep>I<aHHe5...B HACTOAIIEM Jele, KaKk U B JIele
"MaxmynoB npotuB Poccun", 3asiBuTenb ObLI MOJBEPTHYT 3aJ€P’KaHUIO, & €ro
TpeOOBaHHE O KOMIIEHCAIMU OBLIO OTKJIOHEHO CO CCBUIKOM Ha TO IKe
nosioxkenue... [lpu  Takux obcrosrenscTBax Cyn HE BHAMT KaKUX-JIHOO
OCHOBAaHMM JJIi MHOTO 3aKJIOUeHUs MO HacTosmemy gerny (m. 17
MOCTAHOBIICHHUS ).

CrnenoBaTenbHO, ObUIO JOMNYIIEHO HapylIeHWE IyHKTa S5 cTatbu S
KonBeHuuu.

B cpepe epasicoanckoco, admunucmpamugrnozo cyoonpou3soocmas, a makice
cyoonpouseoocmea 8 apoumpadicHvix cyoax Poccuiickoii @edepayuu

Yyacrue JUIIEHHOT0 CBO0OABI JIMLA B Cy1eOHOM pa3doupare/ibCcTBe
M0 IPAXKITAHCKOMY JIeJTy

[ToctanoBnenne EBpomeiickoro Cyna mo mnpaBaMm 4elioBeKa IO kajiodam
Ne 27236/05, 44223/05, 53304/07, 40232/11, 60052/11, 76438/11, 14919/12,
19929/12, 42389/12, 57043/12 u 67481/12 «Eedokumoe u oOpyzue npomue
Poccuiickon @edepayuuy (BoineceHo 16 gespans 2016 r., Bctynuiio B cuity 16
Mmas 2016 r.)

3asBUTENIN >KaJOBAJMCh, B YACTHOCTU, HA TO, YTO UM OBLIO OTKa3aHO B
BO3MOXXHOCTH JIMYHO SIBUTHCSI B CyJ B TPaXJIaHCKOM MPOIECCE, CTOPOHAMHU
KOTOPOTrO OHM, OyJydd JUIIEHHBIMA CBOOOABI, SABSUIMCH. [lo MHEHUIO
3asiBUTENEN ObLIO HApYILIEHO X MPABO HA CIPABEJIMBOE pa30UPATEIbCTBO AeIa
COTJIacCHO NMyHKTY | ctaten 6 KoHBeHIMU.

EBpomnericknii Cy1 MOBTOPHMI, YTO «...CTaTbd 6 KOHBEHIMN rapaHTUPYET
HE TMpaBO JHMYHOTO TPUCYTCTBUS Ha 3acelaHUU TPaXIAHCKOTO Ccynaa, a
3akperisier Oojiee oOmiee mpaBo Ha 3(PEGEKTUBHOE ydacTHE B CyAeOHOM
pa30upaTeNbCTBE U paBHBIC YCIOBHS C TMIPOTUBOIOIOXKHOW cTOpoHOU. [TyHKT 1
cratbu 6 KoHnBeHImu octaBisieT 3a ['ocynapcTBOM CBOOOHBIN BHIOOP CPEJNCTB,
MO3BOJISIONIMX TaPAaHTUPOBATh YUaCTHUKAM CYJIEOHBIX pa30upaTesbCTB JaHHBIC
mpaBa.... Takum o0pa3oM, BOIPOCH JMYHOTO TMPUCYTCTBUSA B Cyle, (HOpPMBI
CYJIONIPOM3BOJICTBA - YCTHAasl WJIM NUCHbMEHHAs, a TaKXKe 3allUThl MPABOBBIX
WHTEPECOB B CYJI€ TECHO CBSI3aHBI U JIOJDKHBI OBITh PACCMOTPEHBI B KOHTEKCTE
rapaHTUU «CIPaBEIMBOTO CyAeOHOro pasduparenscTBa» 1o crtathe 6. Cya
JIOJDKEH YCTaHOBUTH, ObUIa JIM TMPEIOCTaBJICHA 3asBUTEII0, YYaCTHUKY
IPKIAHCKOTO  CYJIOMPOU3BOJICTBA, pa3yMHasi BO3MOXXHOCTh y3HaBaTh W

® CM. IOCTaHOBJICHHE Cyna no neny «MaxmynoB npotuB Poccuny», myHkT 104.



161

KOMMEHTHPOBATh JOBOJABI WM JI0OKA3aTelIbCTBA, MPEAOCTaBICHHBIE APYroi
CTOPOHOW, M TMpPEACTABIAThH CBOE JE€J0 B YCJIOBHUSX, HE CTaBAIUX €ro B
HEBBITOJJHOE TIOJIOXKEHUE KO OMHOWEHUi0 K CBOUM OIIOHEHTam» (m. 22
MTOCTAHOBJICHUS ).

«Yrto kacaercs Gopmbl CcyeOHOTO pa3OUpaTenbCTBa, [anee MpOIOJHKUII
Esponeiickuii  Cyxa], mpaBo Ha «myOauMdHOE pa3OMpaTeabCTBO» COTJIACHO
NYHKTY 1 cTarbu 6 KCTONKOBAaHO B YCTAHOBJIEHHOM MPEUEAECHTHOW NpPAaKTUKE
Cyna kak BKJIIouaroliee B ce0si IpaBO Ha «yCTHOE CiyllaHue». TeM He MeHee,
0053aTE€BCTBO IPOBEJIEHUS 3acelaHus, IPEAYCMOTPEHHOE JTOW CTaTheil
KonBeHum, He sABIsAETCS aOCOMIOTHBIM. YCTHOE CIyIIAaHME MOXET U HE OBbITh
HEOOXOJUMBIM B HCKJIIOYMTEIbHBIX OOCTOSATENbCTBAX Ji€Ja, HampuMep, B
cllydasix, KOrjJla OHO HE IMOJAHMMAeT (PAaKTUYECKUX WM IMPABOBBIX BOIPOCOB,
KOTOpBbIE HE MOTYT OBITh HaJUIEKaLUIUM 00pa3oM pa3pelieHbl Ha OCHOBaHUU
MaTepHaJIOB JI€JIa U NUCbMEHHBIX TOBOJOB CTOPOH... TakyKe IpH yCIOBHH, YTO
YCTHOE CHyllaHWe ObUI0 TMPOBEAEHO B CyA€ MEpBOM WHCTAaHUUHU, Ha
aneJUIILIMOHHOM YpOBHE, HA KOTOPOM HENPOBEICHHE TAKOTO CIIYIIAHUS MOXKET
OBITH OMPAaBIAHO OCOOBIMHU XapAKTEPUCTHUKAMU IMPOU3BOJCTBA, O KOTOPOM HJET
peub, MPUMEHSIIOTCS MEHee CTporue TpedoBaHus. Takum oOpa3oMm, CyneOHbIe
pazOuparenbcTBa O NPEAOCTABICHUU MpaBa Ha OOXKaJloBaHUE W CYACOHBIC
pa30upaTenbCcTBa, OTHOCSIIMECS TOJIBKO K IMPaBOBbIM, a HE K (PAKTUYECKUM
BOIPOCaM, MOTYT COOTBETCTBOBATh TPEOOBAHMSM CTAaTbU 6, Jake €CIM JIMIIO,
najaBIlee *kanody, He UMEJI0 BO3MOXKHOCTU OBITh JIMYHO BBICIYIIAHHBIM CYJIOM
aneJUTIIUOHHON MITN KacCallMOHHOM MHCTAaHIMK (1. 23 MOCTaHOBJICHHUS).

Cyn cormacwicsd, 4YTO «...B CBS3M C OYEBUAHBIMA TPYIHOCTSIMH,
COMPSKEHHBIMU C IIEPEBOJIOM 3aKJIIFOYEHHBIX U3 OJTHOIO MECTa COJEp KaHUs O]
CTpaX€ld B Jpyroe, NPEICTAaBICHUE HWHTEPECOB 3aKIOYEHHOTO 3asBHUTEIA
aJBOKaTOM HE SBJSUIOCH OBl HapylIEHWEM TMPUHLMUIIA «CIPABEAJIMBOIO
Cyle0HOro pazOupaTenbCcTBay, MNpPU YCIOBUU, YTO XOJATAaWCTBO HE OBLIO
OCHOBAHO Ha JIMYHOM OTIbITE 3aABUTENSH (1. 24 TOCTAHOBJICHU).

Onnako, mo MEeHuto EBpornerickoro Cyna «...JITUHOE y4acTHE YyYaCTHUKA
CyZIeOHBIX pa30UpPaTEIbCTB CYUTATIOCH HEOOXOAUMBIM C TOUYKU 3PEHUS CTaThU O
B JeNax, KOrja XapakTtep M 00pa3 >KU3HM 3auHTEPECOBAHHOrO JUIA ObUIM
HEIMOCPEICTBEHHO CBA3aHBI C MPEIMETOM JIeJIa WU KOT/la PEIIeHHE 3aTparuBalio
NOBEIEHWE M OmbIT 3Toro juma. Takum oOpazoMm, Cya mpu3Hanm HapylieHHUE
cTaTbu 6 B JeNax, B KOTOPBIX XapakTep IPa)JaHCKOro cropa 0OOCHOBBIBAI
JUYHOE NPUCYTCTBHE MCTLHA B CyJE€, HE3aBHUCHUMO OT TOrOo, OBLIM JIM €ro
MHTEPECHI MPEICTABICHB! HA CIYIIAHNHM ea» (1. 25 OCTAHOBICHHS).

® Cwm., HaNpUMep, UCKU O B3bICKAHUU KOMHEHCayuu 3a Hey0081emeopumenbhvle YCl06us
cooepacanusi nod cmpaxceti: mocranosnenne Epometickoro Cyna ot 14 mapta 2013 1. 1o
neny «HMucanos npomus Azepbatiodcana»; mocraHoBienue EBponeiickoro Cyma ot
22 nekabpss 2009 1. mo geny «Ckopoboeamwix npomus Poccuu»; TOCTaHOBICHUE
Esponeiickoro Cyzna ot 17 nexkabps 2009 r. no neny «llunbepec npomus Poccuuy»; cM. Taxxe
noctaHoByienre EBpomneiickoro Cynma ot 12 wurons 2012 r. mo apeny «I psaznoe npomus
Poccuuy», nocranosnenne Eponeiickoro Cyna ot 10 mas 2007 r. no neny «Kosanes npomué
Poccuuy, xacaroieecs scanobuvl 3aseumersi Ha dHcecmoroe oopaweHue co CMopoHvl NOTUYUU;
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Cya m0OBTOpWI, UYTO  «...PABOBasi MOMOIIb B  TPaXIAHCKOM
pa3OupaTenbcTBE HE ABIsIETCS 00s3aTenbHOM. TONBKO B ciydasx, Korja
CTOPOHE CYAEOHOro pa3OupaTenbCTBA HE MNPEIOCTABISETCS CHPABEAIUBOIO
pa3bupatenbCcTBa ea 6€3 mpeoCTaBlIeHuUs TPaBOBOM MOMOIIH, CO CCHUIKON Ha
Bce (hakThl M OOCTOSATENbCTBA Jieda, CTaThsi 6 Oyner TpeboBaTh OKa3aHHs
IIPaBOBOM MOMOIIM, BKJIIOYas ydacTue ajBokaTa.... [lomumo 3Toro, B ciydasx,
KOT'Jla XOJaTaliCTBO 3asBUTENS O SIBKE B CyJA ObUIO OTKJIOHEHO, M €My He Oblia
MpEeNOCTaBlieHa  BO3MOXXHOCTb  NPEIOCTaBICHUS  MPABOBOM  MOMOIIH,
HaIllMOHAJIbHBIE CYJIbI JIOJDKHBI, BO BCSIKOM ClIy4ae MPEJOCTABUTH 3asBHUTEIIO
JIOCTaTOYHOE BpeMsi C TeM, 4YTOObl OH PEHIMJI BOIPOC, CBSI3aHHBIA C
MPE/ICTaBICHUEM €ro MHTepecoB. HalroHanbHbIe Cy/bl, B YACTHOCTH, JOJIKHBI
POBEPUTH, MPUHSIB BO BHHUMAHHUE BpEMS, YXKE IMPOBEIACHHOE 3asBUTEIEM B
3aKJIIOYEHUH, MMEET JIM JO0 CHUX TMOp 3aiBUTEIb B CBOEM paCIOPSLKEHHUU
IPEJICTaBUTEISL, TOTOBOTO IMPEACTABIISITh €T0 MHTEPECH B HALIMOHAIBHBIX CY/AaX,
¥ €CJIM J1a, UMeJ JIU OH BO3MOYKHOCTh CBS3AaThCSI C HUM U MOPYYUTH €My CBOE
neno» (1. 26 MoCTaHOBIICHUS ).

Cyn oTMeTwna, d9TOo  «...MpaBWJa POCCHUHUCKOTO  TPaKIaHCKOTO
CYZOTIPOU3BOJICTBA TPEOYIOT MPOBEACHUS CyJaMU YCTHOTO CIyIIAHUS BO BCEX
KaTeropusx nen 0e3 HCKIIOYEHHS... JTO HE MO3BOJSIET POCCUUCKHM CyAam
paccMaTpuBaTh AK€ MEJNKHE MCKU WA CIOPHI TEXHHYECKOTO XapakTepa 0e3
IPOBEJCHUS CIIyIIAaHUs, KaK 3TO MOTYT JIe€JaTh CyAbl APYTrUX opucaIukuuid. Bo
BCEX Cllydyasix, KOorja MpPOBOJUTCS YCTHOE CIyIIAHUE, CTOPOHBI MUMEIOT MPaBO
y4acTBOBATh U J€NIaTh 3asBJICHUS B cyze. JIto0as cTopoHa MOXET, Kak IPaBuio,
OTKa3aThCs OT TOrO IIpaBa MO CBOEMY COOCTBEHHOMY KEJIAHUIO, U 3TO HE OyAeT
HapylIeHWEM NpHUHLMIA OECIPUCTPACTHOTO CIYLIAHHUsS COIJIAaCHO CTaThe 6
KouBenmuu, eciu 71o00pOBOJIbHBIN O0TKa3 ObLIT ONpEeeHHO ycTaHoBiIeH» (1. 30
MOCTAHOBJICHHUS ).

Cyn mpusHal, 4TO «...OTCYTCTBHE 3aKOHOJATENIbCTBA, PEryIUPYIOIIETO
ydacTHUE 3aKIIOYCHHBIX B CIYHIAHUSX, HE MOXET OBITh JIOCTaTOYHBIM
OCHOBaHHUEM JIJIsl JIMIICHUS MX TpaBa MpeAcTaTh nepes cyaom... Kak Hu ogHo u3
MOJIO’)KEHUH HAlMOHAJIBHOTO IMpaBa HE JOJDKHO TOJIKOBATHCS M MPUMEHSTHCS
HECOBMECTUMBIM C 00s3aTeNbCTBAaMU TocynaapcTBa corjacHo KouBeHInun

oOpa3oM..., Tak W TMpoOed B HAIMOHAJIBLHOM IIpaBe€ HE MOXET ObITh
ompaBlaHueM g HenmpuMmeHeHusi craHpaptoB  KonBenmuwm» (m. 31
MOCTAHOBIICHUS ).

EBponeiickuii Cyn momauepKHyI, YTO «...HAIIMOHAJIbHBIE CYIbl OOS3aHbI
Cpa3y, Kak TOJIbKO MM CTaj0 H3BECTHO, YTO OJlHA M3 CTOPOH CYIEOHOTO
mpolilecca HaXOJIUTCA B MECTax JIMIIEHUS CBOOOJBI U HE UMEET BO3MOKHOCTU

noctaHoBienne EBponeiickoro Cyaa ot 4 mapra 2010 r. no neny «Moxoé npomug Poccuuy;
u nocranosienne EBpormeiickoro Cyna ot 29 okts6pst 1991 r. mo neny «Xeamepc npomus
Llseyuuy», uck Ha xnesemy; nocranosnenue EBponeiickoro Cyna ot 15 oktsa6ps 2009 r. mo
neny «Cokyp npomuse Poccuu» v noctanoBienrne EBpomneiickoro Cyna o neny «/ ou npomué
Typyuuy», IyHKT 48, cnop o cymme KOMREHCAYUU HEUMYWECTEEHHO20 8pedd, NPUUUHEHHO20 8
pe3yibmame He3aKOHHO20 COOEPHCAHUS NOO cmpadxjcell U cy0ebH020 npecied08aHusl.
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MPUCYTCTBOBATh Ha CIYIIAHUM HE3aBUCHUMO OT €r0 WJIM €€ JKeJaHUsl, IPOBEPUTD
70 Hayaja pPacCMOTPEHHs CYIIECTBa KajloObl, TpeOyeT I XapakTep naena
JUYHBIX MOKA3aHUW CTOPOHBI, 3aKJIIFOYEHHOW B KOJIOHWM, M BbIpAa3Wia JIM OHA
YKeJIaHUe MPUCYTCTBOBAaTh B Cyne. Eciiv HaIlMOHAJIBHBIE CYyAbl paCCMATPUBAIOT
JieJ10, MpeHeoperas y4acTUeM CTOPOHBI CyAeOHOro mpoiiecca, o Muenuto Cyga,
OHU JOJDKHBI TPEACTaBUTh OCOObIE MPUYHMHBI, MOYEMY OHH IOCUHUTAIH, YTO
OTCYTCTBHE CTOPOHBI Ha CIyLIIaHUW HE OTPAa3UTCS B LEJIOM Ha CHPABEIJIMBOCTU
pazOupatenbcTBa. OHU JIOJDKHBI PAacCMOTPETh BCE JOBOJBI 3a W MPOTHUB
MPOBEICHUs CIIYIIAaHUS B OTCYTCTBUE OJHOW W3 CTOPOH, MPUHUMAS BO
BHUMAaHHE, B YaCTHOCTH, NpeleNeHTHYI0 MpakTuky Cyna B aHaJIOTHYHBIX
CyJIeOHBIX JIeJlaX U XapaKTep CIOPHBIX BOMPOCOB, 3a01arOBPEMEHHO YBEAOMUTD
CTOPOHY, HaxOJSIIYIOCS B MECTax JMIIEHHUsS CBOOOJbI, O CBOEM PEIICHUH IO
JIey U OCHOBAaHHUAX JJISl ATOTO peIlleHusd... Pemenue qomKHO ObITh COOOIIEHO
CTOpPOHE CyAeOHOro Impoliecca 3a0JIarOBPEMEHHO C TeM, 4YTOObl OHA HMeNa
JIOCTaTOYHO BPEMEHU ISl ONPEACIICHUS HATbHEUIIMX IEUCTBUM I 3aIIUThI
CBOUX TpaBy (1. 36 MOCTaHOBJICHUS).

«Anamu3, kortoppii Cyn mpeamonaraeT  HaWTH B PELICHHSX
HallMOHAJIBbHBIX CY/OB, JOJHKEH BBIXOJUTH 3a PAMKH CChUIOK Ha HETOYHOCTH B
3aKOHE, KOTOPBIE CHEJIAJI HEBO3MOXXHOM $IBKY CTOPOHBI, HaXOASIIEHCA B
MecCTax JIMIEHUs1 ¢cB000bl. OH JOIKEH OCHOBBIBATHCA HA YETKO BBIPAKEHHBIX
IPUYMHAX 32 W IPOTUB IPUCYTCTBUS CTOPOHBI, HAXOJALIEHCA B MecTax
JUILIEHUs1 cBOOO/BI, UCTOJIKOBAHHBIX B cBeTe TpeboBaHuii KoHBeHIMU U Bcex
OTHOCSIIUXCS K Jieny (aKTOpOB, HallpUMEp, XapaKTepa CIopa U 3aTPOHYTHIX
rpaKJaHCKUX TIpaBy (1. 38 MOCTaHOBIICHUS).

EBpomneiickuii Cyq oTMeTui, 4To «...[o]cobas ¢opMa mpoueccyaabHbIX
Mep MPeAOCTaBICHUS 3aKIIOUYeHHOMY 3((EKTUBHON BO3MOKHOCTH Y4YacTHs
3aBUCUT OT MHOTHX YCIIOBHUI, CaMbIM Ba)XHBIM SIBJIIETCA BOIPOC, oOpamniaercs
JM UCK K €ro WM €€ JIMYHOMY ONBITY M, COOTBETCTBEHHO, HYXHO JIU CYIY
3acIylINBaTh YCTHBIE JTOKa3aTeJIbCTBA HEMOCPEACTBEHHO OT HEro WJIM OT HEe.
HanunonanbHbIM cyfamM HaJJIEKUT HAUTH KOHKPETHbIE MPAKTUUYECKUE PEIICHUS B
COOTBETCTBUM C TPEOOBAHUEM CIIPABEIIMBOCTH CYAEOHOrO pa3OoMpaTENbCTBA C
Y4E€TOM MECTOHAXOKJEHHUA, TOCTYIMHOIO TEXHUYECKOrO0 OCHAILEHUA B 3aHHUU
Cyla M B MECTE€ COJEpKaHHUS 3aKIIOUYEHHOTO, JIOCTYIMHOCTH HOPUAMYECKOU
NIOMOIIM W JIPYTMX 3JIEMEHTOB, OTHOCSIMXCA K Jeny. PaccMoTpeB Bce 3TH
BOIIPOCHI, HallMOHAJIbHBIE CyIbl  JOJIKHBI 3a0J1arOBPEMEHHO "
COOTBETCTBYIOIIUM 00pa3oM COOOIIUTH Pe3yJbTaT 3aK/IIOUEHHOMY, YTOObI OH
UMeN J0CTaTOYHO BPEMEHUM M CPEICTB JUIsl pElIeHus BOIpoca O crocodax
3alIUThI CBOMX MpaBy (1. 41 mocTaHOBIICHHUS).

[To muennto Epomneiickoro Cyma «...[e]cnu HCK, TJIaBHBIM 00paszoM,
OCHOBBIBAETCS HA JINYHOM OIIBITE 3aKIIOYEHHOT0, €T0 YCTHHIE 3aMEYaHUs B CYJIe
OyIyT «HrpaTh BaKHYIO POJIb B [€r0 WM ee€] MpecTaBleHUH Jiesla U OyayT
(GaKkTHUeCKM eIMHCTBEHHBIM CIOCOOOM  O0ECHeueHUs]  COCTA3ATEeNIbHOTIO
CYJIONIPOM3BOICTBa»... TONBKO [aBasi MOKa3aHUs JUYHO, 3aKJIIOYEHHBIA MOr
000CHOBaTh CBOM ajd00bl U OTBETUTh Ha BOIMPOCHI CyAEH MPU UX HAIUYHUU.
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B Takux oOcCTOSTENHCTBAX BEPHBIM pEIIeHHEM OyneT MpoBelAeHUE CyIeOHOro
pa3dupaTenbcTBa B MECTE 3aKJIFOUEHUS UCTIIA I UCIIOJIb30BAHNE BUICOCBSI3M»
(. 42 mocTaHOBJIEHUSA).

B oTHoumieHMHM  WCNONAB30BaHUSI ~ BUACOCBA3M WM CHCTEMBI
BuscokoH(pepeHi-cs3u EBponeiickuit Cyn oOpatun BHUMaHHE Ha TO, 4TO
«...Takag ¢opma ydacTus B CyAeOHOM TIporiecce IMpeaHa3Ha4deHa, CPEau
poyYero, JJsi TOro, 4YTOOBl YMEHBIIUTH MPOMEJICHUE TMpPHU [EPEBO3KE
3aKJIIOYEHHBIX U, TAKUM 00pa3oM, OOJErYUTh U YCKOPUTH CYJIEOHBIN Tpolecc. . .
OOpailieHre K TaKUM CPEJICTBaM HE SIBIIETCS, KaK TAKOBOE, HECOBMECTHUMBIM C
MOHSATUEM CIIPaBEUIMBOTO U MyOJWYHOTO CIyIIaHUs Jeia, HO OHO JOJKHO
OCYUIIECTBIATHCS TaK, YTOOBI 3aKIIOUYEHHBINM MOT CIEAUTh 32 XOJAO0M CYyAeOHOIro
MpOIIECCa, BHUJIETh MPUCYTCTBYIOIIMX M CIyHolaTh CKa3aHHOE, a TakKXKe
y4acTBOBaTh W OBbITh 3aCHyIIaHHBIM JIDYyTUMU CTOPOHAMH, CYIbEH W
CBUJIETEIISIMU OeCTIpEnaTCTBEHHOY (1. 43 MOCTaHOBJICHUS).

Cyn mogyepkHy, 4To «...[H]poBeleHUE CyJAeOHOTO 3acelaHusl BHE 3aJia
Cyla, HalmpoOTUB, SBIKIETCS BpeMs3aTpaTHOM mpouenypou. Ilpm sTOM
IIPOBEICHHE CYyA€OHOI0 3aceaHusl, HallpuMep, B MECTE OTOBIBAHUS HaKa3aHMUs,
Kyda, 0O oOmeMy TmpaBuWily, HE HMEET JIOCTyna OOIIECTBEHHOCTD,
COMPOBOXK/JIAETCSI  BO3MOXXHOCTBIO ~ HApyLICHWUs] MPHUHIUIA TyOJIUYHOCTU
cyleOHOro pa3douparenbcTBa. B Takux ciydasx rocynapctBo o0si3aHO MPUHSTH
KOMITCHCAIIMOHHBIE MEpPbl JUIsI O0ECIEYEeHHS] BO3MOXKHOCTU YBEJOMIICHHUS
obmiectBeHHOCTH U1 CMU 0 mecTe mpoBeAeHUs CIYIIAHUS U MPEIOCTaBICHUS
UM (haKTHIEeCKOTo A0CTymay (1. 44 MOCTaHOBIICHUS).

EBponeiickuii Cyq UCXOAUT U3 MO3UIIUU, YTO «...[c]OOp JOKa3aTeIbCTB
0 TIOPYYECHHMIO TaKXKe OTBEYaeT TpeOOBaHUSM CIPABEIIMBOIO CYIEOHOTO
paszOupatenbcTBa. [IpaBo 3acimymiarh 3aKIIOYEHHOTO MOXET OBITh MOPYYEHO
Cylb€ WM CYIy, HaxoAs[IIEMyCs pPSAOM C MECTOM OTObIBaHUS HaKa3aHUS.
B couetanuun ¢ KOHTpOJieM CyAbU TEPBOM WHCTAHIIMM HA BCEM MPOTKCHUU
CyneOHOro mporecca, B LensiX oOecrnedeHuss HUHPOPMUPOBAHHOCTU
3aKJIIOYEHHOTO O JIOBOAAX MNPOTHUBOMNOJOXHOW CTOPOHBI M BO3MOKHOCTH B
MOJIHOM Mepe W AOJHKHBIM 00pa3oM OTBEYaTh HA HUX, JOMPOC 3aKIFOUEHHOIO
BHE 3aJ1a Ccy/a He OylieT MPOTUBOPEUHTH MPUHLIUITY CIPABEAJIMBOrO CyJAeOHOrO
pazOuparenbcTBay (M. 45 MOCTAaHOBJICHUSA).

EBponelickuii Cyn NMOJUYEpKHYI, «...KOT/Ia HALIMOHAJIBHBIM CYJ pEIIaceT,
YTO JJI 3aKIIOYEHHOTO OBLIO HE CTOJIb BaXKHO JIMYHO JaBaTh MOKA3aHHS, €ro
WIM €€ TpaBO Ha CHpaBEeJIUBOE CyAeOHOE pa3OMpaTeNbCTBO MOXKET OBIThH
rapaHTUPOBAHHO  TIOCPEJICTBOM  OMpENEICHHOW  (OPMBI  MPEACTABICHUS
WHTEPECOB. 3aKoHOMATENhCTBO PD 00 okazanuu OecraaTHOW IOPUAMIECKOM
MOMOIIIM YCTAaHABIMBACT MPHUHIIUI TIOJYYCHHS OECIUIATHON IOPUIMYECKOM
MOMOIIM, OCHOBAHHBLIM Ha JI0XO0JI€ CTOPOHBI CyAEOHOTO pa3z0dupaTeabCTBa U
XapakTepe Cropa, y4aCTHUKOM KOTOpPOTO OH sBisiercd... llepedyeHbp BUIOB
CIIOPOB  SIBJISICTCSL MCUEPIIBIBAIONIMM M HE BKIIOYACT, HAIMPUMEp, HCK C
TpeOOBaHHEM KOMIIEHCAlMM BpeAa 3a YHIKAIOIIME JIOCTOMHCTBO YCIIOBHUS
coAepkaHus ToJ cTpaxkeul. B nenmax, comepxammx uck takoro tuma, Cyn He
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ObLT yOexJeH Ha OCHOBAHHUM JIOCTYIMHOW MH(OpMALMK B TOM, YTO pOCCHICKas
CHUCTEMa MPABOBOW MOMOIIM MPEAOCTABIIIA 3aIBUTEISIM HAJJICKAILYIO 3aAIUTY
UX MpaB... Ecin 3aKII0YEHHBIN HE MOXKET TTO3BOJIUTH ce0e KBaTU(UIIUPOBAHHOE
Cyne0HOE TPEICTaBUTEILCTBO CBOMX WHTEPECOB, OH MMEET MPaBO HA3HAYUTH
CBOMM TIPEIICTABUTENIEM B CyJeOHOM pa30oMpaTeNbCTBE POJICTBECHHHKA, ApPYyTa
WM 3HAKOMOTO... B 3TOM cilydae HalMOHaIbHBIC CYABl JODKHBI, BO-TIEPBBIX,
YIOCTOBEPUTHLCS UMEJ JIM 3aKIFOUYCHHBIN JOCTaTOYHO BPEMEHHU, YTOOBI HAUTH
JIMI0, TOTOBOE TMPEJICTABIISATh €0 B CyJle, U TIOPYUUTh €My BEJICHUE JieNia, U, BO-
BTOPBIX, YAOCTOBEPUTHCS, UTO INAHCHI 3aKJIIOYEHHOTO Ha CIPaBeJIMBOE
CIIyIIaHME JieJia He HapYIIEHbI U3-3a HeNPOo(eCCUOHATBHOTO MPEICTABIICHUS €r0
uHTEepecoBy (1. 46 TOCTAHOBIICHHUS ).

Cya oTMeTWs, 4TO «...BO BCEX CIIy4asX, KOTJla HAIlMOHAJbHBIC CYJbl
JIeatoT BRIOOP B MOJIb3Y MPOIIECCYaTbHBIX MEP, HAMIPABICHHBIX HA YCTPAHEHHE
MOMEXH, KOTOpas Oblla MPUYMHONW HESIBKM 3aKIIFOUEHHOTO B 3all Cy/Aa, OHHU
JOJDKHBI TIPOBEPUTH, OyAET JIM BBIOPAHHOE PEIICHWE YYUTHIBATH IPABO
OTCYTCTBYIOIIEH CTOPOHBI Ha 3G(PEKTUBHOE TPEACTaBIECHUE €ro Jeia B Cyle U
HE TIOCTAaBUT JIW OHO €r0 B HEBBITOJHOEC MOJOXKEHUE 1O OMHOULeHUN0 K €ro
ommoneHTy. Cyay MpeICTOUT BBHIHECTH PEIICHHE 0 BOMIPOCY, OBLIM JH MEpHI,
NPUHATBIE IS OOeCIeUeHUs  TOJHOIICHHOW  BO3MOXKHOCTH  YYaCTHS
3aKJIIOUEHHOTO B CYJEOHOM IMPOIECCe TOCTATOYHBIMH, M OBLI JM CYyACOHBIM
Ipollecc B II€JIOM CIIpaBeJIMBLIM B 3HaueHUU ctatbu 6 KonBeHuum» (1. 47
MOCTAHOBIICHUS ).

EBponeiickuii Cya ycTaHOBWII, YTO «...[H]allMOHAJIbHBIE CYJIbl OTKAa3aJu
3asIBUTENSIM B yJIOBJIETBOPEHUM XOJATaicTBa O MPUCYTCTBUU B CYJI€, CChLIASACH
Ha OTCYTCTBHE MPABOBOW HOPMBI, TPEOYIONIEH UX MPUCYTCTBUS B 00s13aTEIHLHOM
nopsiake... [C]puika Ha TEXHHUYECKHE OCHOBaHMS 0e3 oOpalieHus K
CYIIIECTBEHHOMY BOIPOCY O TOM, TpeOyeT JH XapakTep CIopa Kak TaKOBOW,
9TOOBI CTOpOHA JIMYHO SBWJIACh B CyA, HECOBMECTHMMAa C JOJDKHBIM
coOJIIOICHUEM TIPUHIIUIA CHPABEJIMBOTO CYACOHOTO 3acelaHusi, TaK Kak
3asIBUTEIh HE JOJKEH OBITH OOpPEMEHEH B PE3yNbTaTe HECOCTOSATEIHLHOCTH
3aKOHOJAATENs] 00ECIEUUTh B 0OCOOBIX 00CTOATENIBCTBAX CTOPOH, HAXOSIINXCS B
MeCTax JIMIICHHUs] CBOOOJBI, IBKY B CyA B TpakIaHCKOM Tporiecce. Bompekwu
3asIBJICHUIO [B]IacTedl 0 TOM, YTO 3asBUTENM MOINIH 3PPEKTUBHO MPEICTABUTH
CBOE JIJI0 B CyJaX, TaK KaK OHU ObUIM JOJKHBIM 00pa30M M3BEIICHBI 000 BCEX
CIIYIIAHUSX, OJIHOTO TOJIbKO W3BEIICHHS 3asBUTEICH O Jare NpOBEICHUs
ciymiaHusi ObUIO HEJIOCTATOYHO B CHUTYallMH, KOTJIa COBPEMEHHOE COCTOSIHUE
HAIMOHAIBHOTO 3aKOHOJATENbCTBA (DAKTUYECKH MEIIAeT UM SBUTHCS B CYJ»
(n. 50 mocTaHOBIEHUSA).

EBpomneiickuii Cyl OTMETHUII, U4TO «...[B] pacHopsKeHUH HAlMOHAbHBIX
CYJIOB UMEJICS PSJT IPYTUX BO3MOXKHOCTEH JIJIT 0OCCIICUCHUS SIBKU 3asBUTEIICH B
3a]l  Cyda, KOTOphIe OBUIM YINOMSHYTBI B  TIPEHEICHTHONH IPaKTHUKE
Koncturyumonnoro Cynma Poccuiickoii  @enepaunun. Kak — okazaiocs,
HaIlMOHANBHBIC CYJbI BOBCE HE WCIOJIB30BAIA 3TH BO3MOXKHOCTH... Cyn
Ha[111eJ1] 0COOCHHO MOPa3UTENIbHBIM TO, YTO HAIIMOHAIBHBIE CY/bl HE TOJIBKO HE
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paccMOTpeN KakJIoe JeJI0 B WHIWBHUIYyAIBHOM IOPSAKE, HO W MpeHeOperiv
BO3MOXKHOCTSIMH, OTPECIICHHO yKa3aHHbIMH KoHcTuTynmoHHbIM Cymom Juis
oOecrieueHusT  3asgBUTENICH TPONECCYaATbHBIMH  TIpaBaMd B MOJOOHBIX
oOcrosiTenbcTBax» (1. 51 MOCTaHOBICHU).

Cyn 3akmoumi, 4To «...(1) JAODKHBIM 00pa3oM HE OLIEHHWB XapakTep
IPaXITAHCKUX MCKOB, IOJIAHHBIX 3asSBUTEIISIMH, C TEM, YTOOBI PUHATH PEIICHUE
O TOM, SBIsJIach JU HMX sABKa 00s3aTeNbHOH, a Tak)Ke BMECTO JTOTO
aKIICHTHPOBAaB BHUMAaHHWE Ha HEJOCTAaTKaxX HAIMOHAJIBHOIO mpaBa, W (ii) He
PacCMOTPEB COOTBETCTBYIOIIKE MPOIECCYATbHBIC JCHCTBHUS, MPEI0CTABIISIONINE
3asIBUTEIISAM BO3MOJKHOCTH OBITh 3aCIIyIIAaHHBIMH B CYJC, HAllHOHAIBHBIC CY/IbI
JUIIAIIA 3asBUTEICH BO3MOXKHOCTH 3()()EKTUBHO NPEICTaBIATH CBOM Jcia B
CyJlec W HC BBINOJHWIM CBOE 00S3aTEILCTBO IO OOECIICUCHUIO IPUHIINIIA
CIPaBEIJIMBOTO CyJIeOHOTO pa30upaTeibcTBa 3aKPEIUICHHOTO B CTaTtbe 6
Konsentumy» (11. 52 MOCTaHOBJICHHS).

Bonpocsl cyae0HOro u3BeleHust

[Tocranosnenune EBpomeiickoro Cyaa mo mpaBaM 4YeJIOBEKa MO kajgo0am
No 2430/06, 1454/08, 11670/10 u 12938/12 «l'anvkun u Opyzue npomue
Poccuiickon @edepayuuy (BoiHeceHo 31 mas 2016 r., BCTynuiao B CHILY
31 aBrycra 2016 1.).

3asBUTENN JKaJOBAJUCh, YTO MX MPAaBO Ha CIpaBEIUBOE CyAeOHOE
pa3buparenabCTBO Jena corjacHo NyHKTy 1 crarbu 6 KoHBeHIIMH ObLIO
HapylmieHo B  CBS3W C  OTCYTCTBHEM  JEHUCTBUA  CO  CTOPOHBI
BHYTPUTOCY/IapCTBEHHBIX CYJIOB IO OOECIEUEHHIO HUX Y4YacTUsi B CyIEOHBIX
3aceJaHUsIX 10 PAcCCMOTPEHMIO MX KAaCCAIlMOHHBIX JKano0, Y4YaCTHUKaMH
KOTOPBIX OHU SIBJISITUCK.

EBponericknii Cyn nog4epKHYJI, YTO «...[B|HYTPUTrOCyAapCTBEHHBIE CYbI
JOJKHBI PUJIOKUATH 0OOCHOBAHHBIE YCUIIUS JUIsl BBI30BA CTOPOH, YYaCTBYIOIIUX
B JleJie, Ha cynie0Hoe ciymanue. .. KpoMe Toro, CTOpoHbl JOKHBI PEATPUHSTD
Bce HeoOxomumble Mepbl mia  oOecreueHus HP(HEKTUBHOTO TMOTYyUEHHUS
KOPPECTIOHEHIIUH, KOTOpast MOXET OBIThH HaIpaBjeHa UM
BHYTPUIOCYy/IapCTBEHHBIMU cyAaMmu.... Jlaxke B ciayyae, €CiIud CTOPOHBI,
YYacTBYIOIME B €€, HE JEMOHCTPHUPYIOT AOJKHOTO YCEpAHMs, MOCIEACTBUSA,
OTHECEHHBIE HA CYET MX IOBEJCHMS BHYTPUIOCYJAPCTBEHHBIMH CYJIaMH,
JOJDKHBI  OBITh COM3MEPUMBI C CEpPhE3HOCTHIO JIOMYUICHHBIX OMIMOOK B
KOHTEKCTE€ OCHOBOIOJAraroUIero NpPHHIMIA CIPABEAJIMBOIO CIyIIAHUS Jena
(m. 27 mocTaHOBJIEHUSA).

Epponeiickuii Cya HamoMHWI, 4YTO «...[c]TaTbs 6 KoHBeHUUH He
npeaycMaTpuBaeT ocoOyro (GopMmy BpydeHHs CyAeOHOM KOPPECTOHACHIIUH...
Kpome TOro, or BHYTPUTIOCYJAapCTBEHHBIX OPraHOB BJIACTH HE TpedyeTcs
o0ecrneunTh UJICAIbHO (PYHKIIMOHUPYIOIIYIO TOYTOBYHO CHCTeMY... (OjHako
oO1mast KOHIICTIIIUS CITPaBEIJIMBOTO cyneOHoro pa3ouparennpCTBa,
byHIaMEHTAIbHBIM ~ TNPUHIMIIOM  KOTOPOH  SIBISIETCS  COCTA3ATENbHOCTH
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CyleOHOro rmpoiiecca..., IJIACUT, YTO JIMIO, B OTHONIEHMH KOTOPOIO
UHUIIMUPYETCS CYIEOHBIN Mpolecc, AOMKHO OBITh HM3BEHIEHO 00 3ToM... B
cllyuae €clid CyJaeOHas IOKYMEHTAIlUs, BKJIOYas H3BEIICHHE O CyAeOHOM
3acelaHuM, HaJJeKallMM o0pa3oM HE BpyYE€Ha YYaCTHUKY CyAeOHOTrO
MPOIIECCA, OH MOXET OBITh JIMIIEH BO3MOXKHOCTU CaMOCTOSITEILHOM 3alllUTHI B
cyne» (1. 28 MoCTaHOBIICHHUS).

Epponeiickuii  Cyn  OTMETWJ, 4YTO  «...IPABWJA  POCCHICKOTO
IPaKIAHCKOTO CYAOIMPOU3BOACTBA TpPeOYIOT MPOBEACHUSI CyJaMU YCTHOTO
CIIyIIaHUSl TI0O BCEM KaTeropusiM el 0e3 HCKIIOYEHHUsS... DTO HE IMO3BOJIAET
POCCUICKUM CyJaM BBIHOCHTH PEUICHUS Ja)Xe MO0 HE3HAUUTEIbHBIM MCKaM WU
CIlopaM TEXHUYECKOTro Xxapakrepa Oe3 mpoBeaeHus ciymaHus. [lpuHumas
Y4aCTHE B YCTHBIX CIIYLIAHUSX, CTOPOHBI, YYACTBYIOIIHUE B JEJE, UMEIOT IPAaBO
JienaTh YCTHBIE 3asBJICHUS, N30paTh MHOM TUI y4acTUs B CIYIIAHUU, HAIIPUMED,
HA3HAYMB NPEJICTABUTENS, UM XO0JIaTalilCTBOBATh 00 OTCpouke ciymiaHus. Jlis
3 PeKTUBHON peau3allui ATUX MPaB CTOPOHBI JOJDKHBI OBITH HAJICKAIIUM
o0pa3oM 3a0JIarOBPEMEHHO YBEJOMJIEHBI O BpPEMEHH M MECTE IPOBEICHUS
CIIyLIAHUsI JJIsl TOTO, YTOOBI pacmoJiarath I0CTATOYHBIM IEPUOJIOM BPEMEHU ISt
OpraHu3allid y4acTus B CyJeOHOM CIyIIaHWM MO Jely, Ha3Ha4YuTh U
MPOUHCTPYKTUPOBATh MPEACTABUTENS WIA NPOUHPOPMHUPOBATH CyA O CBOEM
pelIeHnd HE MPUCYTCTBOBATh Ha ciyliaHuu. [IpaBo CTOpPOH, y4acTBYIOIIMX B
nene, OBbITh CBOEBPEMEHHO M3BEIICHHBIMU O TMPEJCTOSIIEM CIYIIaHUH
MPEICTABIIIET COO0M HEOThEMIIEMYIO YacTh MpaBa Ha (P(HEKTUBHOE y4yacTue B
IpaXKIaHCKOM TIporecce, kak 3To rapantupoBaHo [TIK P® u crareeit 6
Konsentumy» (11. 33 mocTaHOBICHUS).

EBpomneiickuii Cyn HalmOMHUJI, YTO «...BBISIBJICHHE MPEINOYTUTEIbHBIX
CIIOCOOOB CBSI3M CO CTOPOHAMHM, YYaCTBYIOIIMMH B JI€Ji€, HE SIBISECTCS €ro
3ajayeil...,  BHYTPUIOCYJApPCTBEHHBbIE  CYAbl,  KOTOpPbIE  pacroiararT
JIOCTOBEpHON wuHpOpMaIMe O TEKyle CUTyallud, HUMEIOT BO3MOXKHOCTH
() PEKTUBHO OLICHUTH CUTYAIIUIO B CBETE (DAKTUYECKUX OOCTOSTEILCTB. .., TAKUX
KaK HaJIe)KHOCTb MECTHOM IMOYTOBOM CIIY»KObI, MECTO HaXOXIEHUS CTOPOH,
YYaCTBYIOIIMX B JieJe, a TaKXke TEXHUYECKas OCHAIEHHOCTh. Takxe,
EBponeiickuii Cya He HMEET BO3MOXHOCTH aOCMpakmHo OLEHUTh, KaKoe
BIIMSIHUE KOHKPETHBIE CPEICTBA CBSI3UM MOTJIM OKa3aTh Ha IMPaBO CTOPOH,
y4acTBYIOIIMX B Jeie, Ha 3(P(PEeKTUBHOE y4acTHE B TPaXKJaHCKOM crope... B
noloOHBIX Jenax poib EBpomeiickoro Cyna 3akirodaeTcss B TOM, YTOOBI
YCTAHOBHUTh, SIBJIAIOTCA JIM  Takasg  MHTEPHOpPETalMsi W TOJKOBAHUE
MPOIIECCYAIbHBIX HOPM COBMECTUMBIMH C MOJOKeHUsIMU KoHBeHuum» (m. 35
MTOCTAHOBJICHUS ).

EBpomneiickuii Cya mnpuiien K BbIBOJAY, UYTO «...pOCCHUUCKHE CYIbI
pacrojaraloT A0CTaTOYHOM CB0OOOION M30paHus croco6oB u3BenieHus... ['TIK
P® He orpannyuBaeT Cyjabl B BEIOOpPE ONMPEICTICHHBIX CIIOCOO0B U3BEIIEHHUS, HO
IIpU 9TOM MPEAyCMATPUBAET HEOOXOJAMMOCThH MPEIOCTABICHUS JOKa3aTeIbCTB
MOJYYEHUs] HW3BEIIEHUsl. DTO O3HAYaeT, YTO HE3aBUCHUMO OT BBIOPAHHOTO
crioco0a yBeJOMJICHHSI CTOPOH, YYaCTBYIOIIMX B J€Ji€, BHYTPUTOCYAapCTBEHHbIC
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CyIbl JOJDKHBI pacrojlaraTb JOKa3aTeJIbCTBAaMHU IIOJIYYEHUsS HW3BEILCHHUS
anpecaToM... HeoOXoauMocTh NpeaoCTaBIEHUS JI0KA3aTeIbCTB IMOTYUYCHHS
CTOPOHAMHM  COOTBETCTBYIOIIMX  YBEIOMJICHHM JOJDKHA  CTUMYJIMPOBATH
BHYTPUTOCYJTAPCTBEHHBIE CyABbl YIOCTOBEPATHCS B TOM, JOCTATOYHO JIM
3a0J1arOBPEMEHHO cyneOHbIe W3BELLECHUS IIOJTyYEHBI CTOPOHAMH,
YUYacTBYIOIIMMH B JieJie, TH00, B CIy4ae HEOOXOAUMOCTH, K IPUHSATHIO PEIICHUS
0 mepeHoce cyneOHoro 3acenanus. EBponeiickuii Cya yCTaHOBWII HapylIEHUE
ctatbi 6 KOHBEHIIMM BO MHOTMX POCCHUHCKHMX J€JaX, B paMKax KOTOPBIX
BHYTPUI'OCY/IapCTBEHHBIE CYAbl HE TMPOBEPSUIM HAJIU4UE JO0Ka3aTelIbCTB
IOJlyYEHUS] HU3BELIEHUH M pPacCMOTPEHUE OrPAaHWYMBAIOCH JIMIIL OOLIMMHU
YTBEPKACHUSIMH, YTO CTOPOHA, YUacTBYIOLIAsl B JIEJE, «HAJIeKAIIUM 00pa3oM
U3BEILICHAY, HE  IIOATBEpAWB  [JAHHBIE  YTBEP)KIACHUSA  HUKAKUMH
JI0Ka3aTeNbCTBAMU JIOCTABKU... TakuM 00pa3oM, BHYTPUIOCYJIapCTBEHHbBIE
CyIbl 00s13aHBl U3YUUTh J0KA3aTENIbCTBA YBEIOMIIEHHUS CTOPOH O MPEACTOSIIEM
CyJIeOHOM 3aceJaHuu, KOTOPhIMU OHH pacrnoJjiaratoT Ju00 HE pacrojararoT, a
TaK)K€ BHECTH COOTBETCTBYIOIIME BBIBOABI B TEKCT pemieHusd. llopsaox
PacCMOTPEHHUSI JAHHOTO BONPOCA HALMOHAIBHBIMU CYAAaMU SIBIIIETCS KIIFOYEBBIM
B npouecce uzydyenus Epponeiickum Cyaom apyrux nomoOHbIX nem» (m. 36
MOCTAHOBJICHHUA ).

EBponeiickuii Cyn oOpaTuin BHUMaHUE HA TO, YTO «...yYaCTHHUKHU
CyIeOHOro mpoluecca HECyT COOTBETCTBYIOIIEE 00SA3aTE€IbCTBO NMPEAOCTABIAThH
aKTyaJbHbl€ KOHTAKTHBIE JIaHHbIE U YBEIOMJISITh 00 H3MEHEHMSAX, KOTOpBIE
MOTJIM TPOU3OUTU B XOJA€ cylneOHoro pazduparenbcTBa... B orimume ot
YTOJIOBHBIX JI€J1, BHYTPUTIOCYJAapPCTBEHHBIE CYJbl HE HECYT OTBETCTBEHHOCTH 3a
HEOTCJICKUBAHUE MECTOHAXOKIECHHS OTCYTCTBYIOIIUX CTOPOH, YYaCTBYIOIIMX B
I'PAXKIAHCKOM IIPOU3BOJCTBE. .., IIPU YCIOBUM, YTO CTOPOHBI, YY4acCTBYIOLIUE B
Jiene, pacrosiaraloT MHQopMaluue O TOM, YTO B MX OTHOIIEHUHU MPOBOIUTCS
IPpaKIaHCKOE MPOU3BOJCTBO. ... B cilydae, ecim CTOpoHa, y4acTBYIOIIAS B JEIE,
yKazajla  OPeANnoYTUTENbHBIA  CHOCOO0  yBEJOMIIGHMS,  KOTOPBIM  HE
peaycMaTpuBaeT MaTepUAIbHOrO JOKAa3aTeIbCTBA MOJY4YEHUs, Cyd He Oynaer
UMETh BO3MOYKHOCTH YOEIUThCSI B TOM, OblIa JHM CTOPOHA HaJJIEkKAIIUM
o0pa3oM yBeJOMJICHA O MPOBEAEHUU CIYIIAHWUH WIK NPOMH(POPMHPOBATH
CTOPOHY O MEPEHOCE PACCMOTPEHMS [IeJa B CIIy4yae, €CIIM NPUHATO PELIEHUE O
nepeHoce ciaymanus. Takum 00pa3oM, BHYTPUTOCYAAPCTBEHHBIE CY/Ibl JOKHBI
yOenuThCsl B TOM, OBLJIO JIU OT CTOPOHBI, YYacTBYIOIIEH B Jieje, MOJIY4EHO
corjiacue Ha UCIOJIb30BaHNE KOHKPETHBIX CIIOCOOOB CBSI3U, a TAKXKE B TOM, UTO
JUISL CBSI3U MCIIOJIB30BAJIMCH aKTyaJIbHbIE KOHTAKTHBIE JaHHbIE. [IpenocraBienue
yKa3aHHOW HWH(POPMAIMKM HAIMOHAIBHBIMHU CyJlaMU TO3BOJUT EBpomeiickomy
Cyny nenatb BBIBOJAbI 00 OOBEKTHBHBIX MPUUYMHAX HECBOEBPEMEHHOTO
MOJIYYEHHUSI UM HEMOJIYyYECHHUS] CTOPOHOW, YUAaCTBYIOIIEH B JI€Jie, U3BEIICHUS, B
TOM YHUCJIE O BO3MOKHOM HEMPOSIBJIEHUH JOJHKHOTO YCEpIUs TaKOM CTOPOHON»
(. 37 mocTaHOBJIEHUA).

EBponerickuii  Cyg  OTMETWJ, 4YTO  «...[H]allMOHAJIBHBIM  CyJaM
HEOOXOJAMMO BBISBJISATh HENOCTAaTKU MPOLEAYPHl YBEIOMIICHUS, MPEXKAE YeM
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NPUCTYNaTh K PAacCMOTPEHHUIO J€jla MO0 CYUIECTBY. AHalN3, KOTOPBIN
EBponeiickuii Cyn 0XHAAeT YBHIETh B PEIIECHUSX BHYTPHUIOCYJIAapCTBEHHBIX
CYZIOB, HE JIOJDKEH OTPAaHUYMBATHCS CChUIKAMU Ha (DaKThl OTHPABKH CYICOHBIX
M3BELICHNAN, a JTOJDKEH BKJIIOYATh HMMEIOIIMECS J0Ka3aTEIbCTBA IMPUHATHS MED
10 YBEJOMJICHHIO CTOPOHBI, Y4aCTBYIOIICH B JieJie, C LEJbI0 BhISBICHUS (pakTa
TOr0, ObLJIa JTU OHA JOCTATOYHO 3a0JIarOBPEMEHHO H3BEIIEHA O MPECTOSIIEM
ciymaHuu... OTBET Ha JaHHBIA BONOPOC IMO3BOJUT CyJaM OIPEAEIIUTh
1[€JIeCO00Pa3HOCTh MEPEHOCca 3acelaHus 0 MOMEHTA HaJIeKAIEro U3BEICHUS
CTOpPOHBI... Cylbl HE UMEIOT MpaBa JeJIaTh 3aKJIOYEHUS O TOM, YTO CTOPOHA,
Y4acTBYIOIIAsl B Je€Je, OTKa3ajach OT IIpaBa JIMYHOTO IIPUCYTCTBHUS, HE
yOeIMBIIMCH B TOM, YTO Takas CTOpOHa ObUIa yBEJIOMJIEHA O HAJIIMYUU TaKOTO
IpaBa M, CIEAOBATEIbHO, O PACCMATPUBAEMOM CIIyLIAHUU...». CyJ HaNOMHUI,
YTO «IPU PACCMOTPEHHMH BOMNpPOCAa O CBOEBPEMEHHOM  W3BELICHUU
OTCYTCTBYIOLIEH Ha 3aceJaHud CTOPOHBI, Y4YacTBYIOLIEH B Jele, CyldaMm
HEOOXOJMMO VyACIUTh O0CO00€ BHUMAHME M OO0ECIEUUTh MaKCHUMAaIbHYIO
peanu3anuio IMpaBa pPacCMOTPEHHMs Jejla TaKOW CTOPOHBI B CyJe, HE CTaBs
OTCYTCTBYIOLIYI0O CTOPOHY B HEBBITOJHOE IIOJOKEHUE NO OMHOWEHUIO K
MPOTUBHUKAM. JTO TO3BONMUT EBpomneiickomy Cyay paccMOTpETh BONPOC HaA
OCHOBAHMHM pEUIEHUH CYJOB U  ONPEIEIUTb, ObUIM JU  CIyLIaHUs
CIIpaBeIJIMBBIMU B 3HaU€HUM cTaThu 6 KoHBeHIMM» (1. 38 mOCTaHOBIEHUS).

C yuerom uznoxenHoro EBpomneiickuii Cyp «...paccMaTpuBaeT Jt000i
BbIOpaHHBI CIOCOO CBSI3M BHYTPUTOCYApPCTBEHHBIX CYJIOB, KOTOPBIM OHH
CUMTAIOT HAJEKHBIM, HA OCHOBAHUU MMEIOIIUXCS JOKA3aTENbCTB O TOM, OBLIM
JU CTOPOHBI, SIBJSIOLIMECS YyYaCTHUKaMU Jieda, HaAJeXaluM o00pazoMm
YBEIOMIIEHBl O mpexacrosuiem ciymanud. Esponeiickuii Cyn, Ha OCHOBaHUM
IIPUBEICHHBIX apIryMEHTOB BHYTPUIOCYAAPCTBEHHBIX CYAOB, IIPUMET PELICHHUE,
OblJJa 7T CTOPOHaM, YYacTBYIOIIMM B JieJie, MPEAOCTaBlIEHa BO3MOXHOCTb
3¢ PekTUBHO y4yacTBOBaTh B pacCMOTpeHMH cBoero gena» (m. 39
MOCTAHOBJICHHUS ).

Bce 3asBurenn yTBepKIamm O CBOEM OTCYTCTBHMM Ha KacCCAllMOHHBIX
CIYIIAHUSX B PaMKaX IPakIaHCKOrO CyIOIPOM3BOJCTBA, CTOPOHAMH KOTOPOIO
OHM sBisAuCh. EBpomeinckut Cya OTMETW, 4YTO  «...I'paxkmaHckui
IpoleccyanbHbI Kogeke Poccuiickont denepanuuy B pelakuny, 1eHCTBOBABIIEH
Ha MOMEHT paccMaTpUBAaEMBbIX COOBITUH, peycMaTpUBajl MPOBEIECHUE YCTHBIX
CIIyllaHMH B CyJax KacCalMOHHOW WHCTAHLUHMH, W YTO IOPUCAMKLUSA
KACCALlMOHHBIX CYZOB HE OIPaHWYMBAJIACh BONPOCAMH IIpaBa, HO TAaKKeE
pacnpocTpaHsuiach Ha Bompochkl (pakta. COOTBETCTBYIOLIME CYIbl OBLIN
HAJIeJICHbl NOJIHOMOYMSAMM OCYLIECTBIIATh NEPECMOTP J€JIa B IOJHOW Mepe, a
TaKXe€ PacCMaTpuUBaTh JONOJHUTENbHBIE AOKA3aTEIbCTBA U JOBOJBI, KOTOPBIE
HE OBUIM pPACCMOTPEHBl B paMKax CIYIIAHWM B CyJlax NEpBOM HHCTAHIUU
(cm. cratbio 347 T'TIK P®)» (1. 40 mocTaHOBIEHUS).

«IIpuHumass BO BHUMaHUE OOJBIION 00BEM € il NEepecMoTpa,
[mpoposkun Cyx], rapaHTUM CIIPABEIJIMBOrO CIyIIaHUSA A€ja, U3J0KEHHBIE B
cratbe 6 KoHBEHIIMM, BKIFOUYAs], B YACTHOCTH, ITPABO JIE€JIATh YCTHBIE 3asIBJICHUS
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B CyJe, ObUIM HE MEHEE BaXXHbI B MPOLIECCE KACCAMOHHBIX CIYIIAHWM, YeM B
cynax mepBoil uHcTaHiuu. OAHAKO ISl TOro, 4TOOBI yKa3aHHbIE TapaHTHH
uMenu mpakTuueckuil ¢ ¢dekt, kak Ttoro TpeOyer KoHBeHIus, BMECTO TOrO,
yTOOBl OCTaBaThCSl TEOPETUYECKUM WM WJUIFO30PHBIM IPAaBOM, 3asiBUTEIU
JOJKHBI OBITH M3BEUICHBI O MPOBEACHUU CIYIIAHUS TaKUM OO0pa3oM, 4TOOBI y
HUX OblLIa BO3MOXHOCTBH MPHUCYTCTBOBATh Ha CIYIIAHWU B Cllydae, €ClIH Y HUX
BO3HUKHET HAMEPEHHUE pEaau30BaTh CBOE IIPABO HA y4YaCTHE B CIYLIAHMSX,
KOTOpO€  OMpEeNEeJIeHO  BHYTPUTOCYAApCTBEHHBbIM  mpaBom» (. 40
MOCTAHOBIICHHUS ).

EBponeiickuii Cyn oOpatusi BHUMaHUE Ha TO, YTO «...B COOTBETCTBUH C
NPUMEHUMBIMHU  TOJOXKEHUSIMH POCCUMCKOTO 3aKOHOJATEIhCTBA, Kakhe Obl
0CcOObI€ CpEeJCTBA CBS3M HU ObUIM M30paHbl C IEJbI0 M3BEIIEHUS CTOPOH,
BHYTPUTOCYIapCTBEHHBIE CY/Ibl IOJDKHBI OBLIM pacroJiarath J10Ka3aTelbCTBAMH,
CBUJCTEIBCTBYIOIIMMUA O TOM, YTO HM3BELICHHE OBLIO HaIekKaliuM oOpa3om
BPYUYEHO; B MHOM ClIy4ae, CIylUIlaHuE HEO0OXOAUMO OBUIO OTJIOXKHUTH (CM., B
yacTHOCTH, cTaThto 160 u nyHkt 2 crtateu 167 I'TIK P®...). Onnaxo
KACCAllMOHHBIE PEUICHUS HE COACPKAT HUKAKUX JIOKA3aTEIbCTB IOJYYEHUS
3asIBUTENSIMU CYJ€OHBIX M3BEIICHUM WM KaKoro-iu0o aHajiv3a B OTHOIICHHUH
HaJIMYUs/OTCYTCTBUSI HEOOXOJIMMOCTH MEPEHOCA CIYIIAaHUS 0 HaJJIekKallero
yBeIOMJICHHs 3asBuTened. Kpome TOro, B yKa3aHHBIX PEMICHUSAX HET
YIIOMUHAHUHN O XapaKTepe 3aKOHHbIX TPeOOBAHUN 3asBUTENICH, KOTOPhIE MOIJIU
clenaTh UX MPHUCYTCTBUE HeoOs3aTeNbHbIM. TakuM o00pa3oM, MO MHEHHUIO
EBponeiickoro Cyna, [I0BOIbI, NpPEICTaBICHHbIE [B|n1acTAMHU, HE OBLIH
IPOBEPEHBl B paMKax BHYTPUTOCYIApPCTBEHHOI'O CYAOINPOM3BOJACTBA U ObLIM
03ByYeHbI Ha ciymaHusx B EBponierickom Cyne Bnepssie. EBporneiickuii Cyn B
JAHHOU CBSI3M TaK)XE€ HAIIOMUHAET, YTO OTCYTCTBUE MJIM HENOCTATOK JOBOJOB B
pEIICHUSIX BHYTPUTOCYJIapPCTBEHHBIX CYJOB HE MOXET CIYXUTh MNPUYUHOU
MOJIYYEHUsI 0OpamHol cuibl B paMKax ciyianuid B EBponeiickom Cyjie, Tak Kak
Cyn He uMmeeT BO3MOYKHOCTH JIEMCTBOBATH HA YPOBHE HALMOHAIBHBIX CYJOB,
KOTOPBIE pacrojlaraii COOTBETCTBYIOIIMMH JOKa3aTenbcTBamMu. llo stoi
npuunHe, EBponeiickuii Cya He MOXET MNPUHATH BO BHHUMAHHME >KajoObl,
KOTOpBIE [B]macTW ToOCyIapCTBa-OTBETYMKA IPUBOJAMIIM BIIEPBBIE B paMKax
cynebHoro npousBoacTBa B Cyzae» (1. 41 mocTaHOBICHUS).

C yderom mcclieOBaHHBIX 00cTOATENbCTB Jiena CyJl MpHIlea K BHIBOAY,
YTO «...()aKT TOTO, YTO BHYTPUTOCYJApPCTBEHHBIN CyJ HE YyJIOCTOBEpPWICSA B
CBOEBPEMEHHOM IIOJIYYEHHUU 3asiBUTEIIEM IOBECTKH, a B CIlIydae, €CJIIM OH €€ He
1oJTy4yan, B HeOOXOIMMOCTH MEpPeHOca CIIyIlIaHus, caM 10 ce0e He UMEET HUYEro
oOIIero ¢ MOJJIMHHBIM COOIOJICHUEM MPUHIUIIA CIPABEIJIMBOTO CYyACOHOTO
pa3bupartenbcTBa U mo3BoisieT EBponeiickomy Cyay NpudTH K BBIBOAY O
HapyleHuu nyHkTa 1 cratbu 6 KonBeHuum» (1. 42 mocTaHOBJICHHUS).
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OTMeHa BCTYNHMBIIEr0 B 3AKOHHYIO CHITY
Cy1e0HOTr0 MOCTAHOBJICHUSA

[Tocranosnenne EBpomeiickoro Cyaa mo mpaBaM 4YesIOBEKa MO kajno0am
Ne 5623/09, 12460/09, 33656/09 u 20758/10 «Tpane3nuxoé u opyzue npomue
Poccuiickon @edepayuuy (BbiHeceHo 5 ampens 2016 r., BCTynuwio B cuiy 5
urons 2016 r.)

3asBUTENN KATOBAJIMCh HA OTMEHY B MOPSIIKE HAJI30PHOTO MPOU3BOICTBA
B niepuoj ¢ 2008 nmo 2012 rox peuieHnii HalMOHAIBHBIX CYJ0B, BBIHECCHHBIX B
UX TI0JIb3Y, U CUATAIOIIMXCA OKOHYATEIBHBIMU U TOJICKAIIMMH UCIIOJIHEHUIO B
COOTBETCTBUHU C BHYTPUTOCYIaPCTBEHHBIM npolieccyaibHbIM
3aKOHOJATENbCTBOM. [lo MHEHUIO 3asBHUTENe OTMEHa B TOPAJKE HaAA30pa
BBIHECEHHBIX B MX IM0Jb3y OKOHYATENbHBIX pEHICHWH He Oblia ornpaBlaHa
00CTOSITEILCTBAMU CYIIECTBEHHOTO M apryMEHTHPOBAHHOTO XapakTepa, H,
cje0BaTeIbHO, ObUI HApyIIEH MPUHIIMI MPaBOBOM ompeaeaeHHocTd. OHu
ccbutanuch Ha ctatbio 6 KonBenuuu u ctateio 1 [Iporokosa Ne 1 k KonBeHium.

EBponericknii Cyn ynomsiHyJl IMPaBOBYHKO IO3HMIMIO, COTJIACHO KOTOPOU
«...[n]paBoBasg  ONpPENEIICHHOCTh  MPEANOJAracT  yBaXEHHWE  NPUHLUIIA
resjudicata..., To ecTh NpPHHIMIIA OKOHYATEIBHOCTH pemieHUi. JlaHHBIH
NPUHLUN TOJYEPKUBAET, YTO HU OJHAa W3 CTOPOH HE MOXKET TpeOoBaTh
MepecMoTpa OKOHYATEIBHOTO M HUMEIOIIET0 00s3aTeIbHYI0 CHIIy CyAeOHOro
pELIEHUS] HCKIIOYUTENIbHO B ILEJSAX MPOBEICHHUS MOBTOPHOIO CIYIIAHUS U
HOBOI'O paccMOTpeHus Aena. [IoTHOMOYNS BBIIECTOSIIIETO Cy/a [0 EPECMOTPY
JIOJDKHBI ~ OCYIIECTBIIATHCS B IEJISIX HUCHPABJICHHUS CYJIEOHBIX OIIHUOOK,
MOCJEACTBUA HEHAJICKAIIET0 OTHPABJICHUA MPABOCYIIHS, a HE B MEIIX
MOBTOPHOTO PACCMOTPEHMsS Jnella Mo cymecTtBy. IlepecMoTp He cTOUT
paccMaTpuBaTh KaK CKPBITYIO amneulsluio, M MpOCTas BO3MOXKXHOCTh
CYIIECTBOBAHMS JBYX B3IJISJIOB HA OJUH MPEAMET HE MOXKET SBISITHCA
OCHOBaHHWEM ISl TOBTOPHOTO paccMoTpeHusi. OTKIOHEHHE OT JaHHOTO
MPUHIUNA OMpPaBJaHO TOJBKO B TE€X CIy4asix, €ClId TaKyl HEO0O0XOJIUMOCTb
MOPOXKIAIOT  OOCTOATENILCTBA  CYIIECTBEHHOTO W apryMEHTHPOBAHHOIO
xapaktepa» (1. 231oCTaHOBJICHHUS ).

EBponeiickuii Cyn yCTaHOBUII, YTO «...[II|epeCMOTp B MOPSAIKE HAA30pa
MO0 JieJlaM 3asBUTENEN OCYIIECTBISUICSS B COOTBETCTBHHM C IOJOXKCHUSMHU
['paxxpaHckoro mnpoueccyanbHoro kogekca P®d, neiCTBOBAaBIIMMU B NEPUOL
c 7 suBaps 2008 roga no 1 ssaBapst 2012 ronay (1. 29 moctaHOBICHUS).

Cyn mpuiien K BBIBOAY, YTO «...B paccMaTpuBaeMod TakUM 00pa3om
cucteMe [0OKaJloBaHUSI| pEIICHUS, BBHIHECEHHbIE Ha ypPOBHE CYJIOB
aneJUIAIIMOHHON WHCTAHIMU, TYCTh M CUHUTAIONIMECS OO0sS3aTeIbHBIMUA U
MOJICKAIMUMH ~ UCHOJIHEHUI0O [0  CMBICIY  BHYTPUTOCYAapCTBEHHOTO
MIPOIIECCYATbHOTO 3aKOHOATEILCTBA, MOJYUYHIA TaKyIO0 CTEIIEHb YCTOMYHUBOCTH,
YTO BBIMTpABINAS IO CTOPOHA HE MOXET OXHAaTh, YTO JIpyras CTOpOHA HE
MPUOETHET K JAHHOMY CPEJICTBY YK€ MOCJI€ TOro, KaK MPOUTPaeT JEJIO B CyJie
BTOPOM MHCTAHUUW» (11. 33 MOCTAHOBJIEHUS).
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«...[X]Jors Cyn npussin penieHHue He IMPUHUMATh JAHHOE CPEICTBO
IIPABOBOM 3alIUTHl BO BHUMAHHE B KOHTEKCTE MpaBujia MIECTH MECALEB...., OH
HE MOXXET HCKJIIOYHUTh, YTO €ro MPaKTUYECKOe JACUCTBUE, B OMNPEACICHHBIX
00CTOATEIHCTBAX, MOKET COOTBETCTBOBAThH TPEOOBaHUAM cTaThi 6 KoHBEHIINN
(. 34 mocTaHOBJIEHUSA).

[To muenuto Cyna, «...B €ro 3a7auyd BXOAHUT HE pelIieHHe abCTPaKTHBIX
WIM TEOPETHUYECKUX BOMPOCOB OTHOCHUTEIBHO TOTO, COBMECTUMO JIH
MPUMEHUMOE HAIMOHAJIBHOE 3aKOHOIaTeIhCTBO ¢ KOHBEHIIMEN Wi BRIMOIHUIH
JIM HAIIMOHAJIbHBIE BJIACTH TPEOOBaHUSI HAIMOHAIBHOIO 3aKOHOJIaTENIhCTBA... B
Jenax Mo MHANBUAYAIbHBIM jKajio0aM OH JIOJDKEH B MaKCHMallbHO BO3MOXKHOM
CTENICHU OTPAaHUYMTHCS, HACKOJIBKO 3TO BO3MOXKHO, PACCMOTPEHUEM BOIPOCOB,
MOJHSTHIX B HAXOJSAIIEMCSI HA PACCMOTPEHUU JIeNie, He YITycKasi u3 BUAY 0OIIero
KOHTEKCTA. ... [loaromy Cya cuurtaer, 4To BONPOC, KOTOPBIM OH JOJKEH PEIIUTh
[0 HACTOAILIUM ’Kajgo0aMm, HE COCTOUT B TOM, SBISETCA JIM H3MEHEHHas B
2008 romy mporeaypa mepecMOTpa B TOPSAKE HAA30pa COBMECTUMOHM Kak
TakoBass ¢ KoHBeHIMEW, a B TOM, MPUBEIH JIU MPOIETypPhl, TPUMEHEHHBIC B
OOCTOATENhCTBAX JAaHHBIX KOHKPETHBIX [€, K HapylIeHHI0 TpeOoBaHUIA
MPABOBOM OMpPEAEICHHOCTH» (M. 35 MOCTAaHOBJICHUSA).

HccnenoBaB obOctoarenscTBa naena, EBpomneiickuit Cyn OTMETHJ, 4TO
«...TI0 BCEM YEeTHhIpeM >kajto0aM HaJ30pHBIC Kal0Obl ObUIA MOIaHBI CTOPOHAMH
pa3zbuparenbcTBa (BJIACTAMU-OTBETYMKAMU B Jenax «Tpamne3sHuKOB NpPOTHB
Poccun» n «bbrukoB u npyrue npotuB Poccum» u pusmueckumu unamu B
nenax «PsOuukoB mpotuB Poccum» u «MapkoBa mpotuB Poccum»), a He
JOJKHOCTHBIM JIMLIOM, SIBJISIFOIIUMCSI TPETHEM CTOPOHOM. . ., TOCIIE TOrO, KaK OHU
BOCIIOJIb30BAINCh BO3MOXKHOCTBIO TOJAauu amleJUIIUOHHON XanoObl B CyA
BTOpPOI MHCTAHLUU. .. JlaHHBIE an00bl OBLIIM MOJIaHbl B TEUEHUE OTHOCUTEIIBHO
KOPOTKHX TEPHOJ0OB BPEMEHH U, B JIIOOOM cydae, B TCUCHUE MECTUMECSIIHOTO
CpPOKa, YCTAaHOBJICHHOTO ['pa’kIaHCKMM MpolLeccyalbHbIM KoJekcoM PO....
[Tpe3suanymMbl OTMEHWIIM PEIICHUS] HUKECTOAIIMX CYIOB U, B Aene «Ps0unkos
npotuB Poccum», OTKIOHWIM Bce TpeOOBaHMS 3asBUTENS € MPEKPATHIIH
pou3BoJICTBO Mo aeny. Ilo geny «MapkoBa npotuB Poccum» ObLIO BHIHECEHO
HOBOE peIIeHHe, B KOTOPOM OBIJI0O YaCTUYHO YIOBIETBOPEHO BCTPEUHOE
MCKOBOE 3asBIICHME OTBETYMKOB, a jaena «TpamesnukoB mpotuB Poccum» u
«bbrukoB u apyrue mnpotuB Poccum» ObUIM OTHpPaBlIEHBl Ha IOBTOPHOE
pacCMOTpeHHEe B  CyIbl  HWXKECTOsIIeW  MHCTaHUMU. Brnocnenctsuu
pa30uparenbcTBa MPOJOJDKUINCH B CBETE BBIBOJOB [M|pe3uAMYMOB B Cydax
NEepBOM M BTOPOM MHCTAHIUHU, KOTOPbIE YaCTUYHO YJIOBJIETBOPHIIN TPeOOBaHMUS
3asgBUTENS MO Jieny Tpane3HuKoBa M OTKJIOHUIIM BCE TPeOOBAaHUS 3asiBUTENEH 110
neny berukoBa u Apyrux. 3asBUTENU MO Aeny «BBIUKOB U Ipyrue», a Takxe Io
neny «PsOunkoB mpotuB Poccum» mombITanvch, B CBOIO OdYepedb, IMOAATH
HA/I30pHBIC JKaJo0Bbl Ha ITH PEIICHHs], HO OHU OKa3alluCh Oe3pe3yabTaTHBIMI
(1. 36 moCTaHOBJIEHUA).

Cyn  ycraHoBWJ, 4YTO  «...[B]JHYTpUIOCYIAapCTBEHHBIE  PELICHUS,
BBIHECEHHBIE B TIOJIB3Y 3asBUTENEH, OBIJIM OTMEHEHBI BBHIIIECTOSIIIUMU CYIaMH
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no >kajo0aM OTBETYMKOB, MOJAHHBIX B TEYEHUE OTHOCUTEIBHO KOPOTKHUX
NIEPUOJIOB BPEMEHU U, B JIIOOOM CiIy4ae, B T€ CPOKH, KOTOPBIE MPEAYCMOTPEHBI
['paxxpanckuM mponeccyalbHbiM KoaekcoM P®d, Ha TOM OCHOBAaHWH, YTO OHHU
ObLIIH BBIHECEHBI BOIIPEKU 3aKOHOJATENbCTBY  JIMOO ABJISUTACH
HEO0OOCHOBAaHHBIMH. .. [IpOM3BOACTBO MO TMepecMOTpy B MOPSAKE HAA30pa IO
JaHHBIM JIeJlaM He JUTHIIOCh OECKOHEYHO M HE COIMPOBOXKAAIOCHh KaKHMMH-JTHOO
HEJOCTaTKaMH, BbISIBICHHbIMH CyaoM B €ro CyLIECTBOBAaBIIEH paHee
MPELEICHTHON TMpaKkTUKe... B pe3ynbprare, mnepecMoTp B MOPSAKE HAA30pAa,
MPUMEHSIBIIMNACA B KOHKPETHBIX OOCTOSITENBCTBAX JAHHBIX JEJ, HE SIBISIICS
HECOBMECTUMBIM C IMPUHIIMIIOM IPABOBOW OINMPEAECICHHOCTH, 3aKPEIJIEHHBIM B
KonBennuu. I1o muenuto Cyna, oH mpencTaBisul cOO0H CIEAYIOIee JIOTHUECKOEe
3BE€HO B IICMOYKE HAIMOHAJBHBIX CPEACTB MPABOBOM 3alIUThI, UMECIOIINXCS B
PacnopsbKeHUH CTOPOH, a HE JIOMOJIHUTEIBHBIM CPEACTBOM JIJIsl BO3OOHOBJICHUS
IPOU3BOCTBA MO Aey» (1. 37 NOCTaHOBJIECHHUS).

EBponeiickuii Cyn oOpaTui BHUMaHUE Ha CIEIYIOUIEE: «...)KaJlOObI
3asiBUTENEN Ha TO, YTO OTMEHA BHYTPUTOCYAAPCTBEHHBIX CYACOHBIX PEIICHUI,
BBIHECEHHBIX B HX II0OJIb3y, HE Oblla omnpaBAaHa OOCTOSTEIbCTBAMHU
CYLIECTBEHHOI'O M HENPEOJOJUMOr0o XapakTepa, paBHOCWIbHA OCHapHBaHUIO
PaBUILHOCTH IPUMEHEHUS HallMOHATbHBIMH cyJlaMu
BHYTPHUIOCY/IapCTBEHHOI'O  TpolLlecCyalbHOro  3akoHonaarensctBa.  Cya
HAallOMUHAET, YTO HAI[MOHAJbHBIE CYAbl UMEIOT OOJIbIIE BO3MOXKHOCTEH s
TOr0, YTOOBl TOJIKOBAaTh M IPUMEHATh HOPMBI MaTEpUATBHOIO U
IIPOLIECCYAIbHOTO IIpaBa, a COOTBETCTBYIOLIME PEIICHMs, BBIHECEHHBIE Ha
HAllMOHAJILHOM YPOBHE, HE COJEpXKaT SIBHO IIPOU3BOJIBHOW apryMeHTanuu... B
ITOU CBS3U Cyn OTMEYAET, 4TO OTMEHA OKOHYATEJIbHBIX
BHYTPUTOCY/IapCTBEHHBIX CYACOHBIX pEIIECHUH, BBIHECEHHBIX B MOJb3Y
3asiBUTENEH, SIBJIAJIACh OINpaBJaHHOM Mo >kanmodam «TpamesHuKoB MPOTUB
Poccunm» u «bbpiukoB U Apyrue npotuB Poccum» B cuily HEOOXOAMMOCTU
o0ecreyuTh €AMHO00pa3HOEe MPUMEHEHHWE HAMOHAIBHOW CyAeOHON MpPaKTHUKU
NPUMEHUTENBHO K 3aKOHOAATENIbCTBY, PETYJIMPYIOLIEMY IpaBa KOHKPETHOM
COLIMAJIBHOM KaTeropuud Ha TMOJYy4YEHUWE COLUMAJIbHBIX BBILIAT. Te ke
COOOpaXk€HUsI B PaBHOW CTEMEHM OTHOCATCSA U K kajoOaM «Ps0YMKOB MpPOTUB
Poccum» m «MapkoBa mnporuB Poccum», B KOTOpPBIX PETPOCIEKTUBHOE
IIPUMEHEHUE BHYTPUIOCYIapCTBEHHOI'O 3aKOHOIATEIBCTBA IPUBEIO K TOMY, UTO
OTBETYMKH OBUIM JIMIIEHBI CBOMX HMYIIECTBEHHBIX TmpaB» (m. 38
MOCTAHOBIICHUS ).

Cya He ycMOTpes HapylIeHHs] NPUHIMIA [PABOBOM OMNPEIEIECHHOCTH B
CBA3M C MPHUMEHEHHEM IO JelaM 3asBHUTENIEd MpoLeaypbl IepecMoTpa B
nopsiake Hajazopa (1. 39 mocTaHoBICHUS).

[Tocranosnenne Epormeiickoro Cyna mo mpaBaM 4YejoBeKa IO Kajiobe
Ne 10775/09 «Ceéemnana Bacunvesa npomue Poccuiickoi ®@edepayuuy
(BeHECEHO 5 ampenst 2016 r., Betynwio B cuiny S utons 2016 1.).
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Ccputasice Ha ctatbio 6 KonBeHuuu u crtatbto 1 IIporokosma Ne 1
KoHBeHIIMM, 3asgBUTENBbHMIA KAJIOBAJACh HA TO, YTO B PE3YyJbTAaTE OTMEHBI
BCTYIUBLIETO B CUJIY PELICHHUS], BHIHECEHHOTO B €€ I0JIb3y PailOHHBIM CYAOM U
OCTaBJIEHHOTO B CHJIE€ OOJACTHBIM CYAOM, € Ipo3ujia OMacHOCTh JIUIIUTHCS
NpUHALJIEKANIEH el COOCTBEHHOCTH.

Eponeiickuii  Cyn  ycTaHOBWJ, UYTO HAa MOMEHT  BBIHECEHUS
BBIIIEYKa3aHHOIO  [MOCTAHOBJICHMS  3asABUTEJIbHHIIA ObUIa  MO-TIPEXKHEMY
3aperucTpUpOBaHa B KAa4yeCTBE BiaJeliblia CIIOPHOIro AoMa B Peectpe mpas Ha
HEABM)KMMOE MMYILIECTBO, HO MOTIJIa OBbITh B JIt0OOE€ BpeMs JIMILEHA CBOUX IIPAB
B COOTBETCTBUU C IIOCTAHOBJIEHMEM Ipe3uauyMa obsacTHoro cyaa (m. 33
IIOCTAHOBJICHHUS).

Cyn oTMerui, 4To «...BOIPOC O PEaIbHOM COOCTBEHHOCTH Ha CIIOPHBIM
JIOM He ObLI pa3pelieH B paMKax YroJOBHOro mporecca...[PlaccMoTpenue
JAHHOT'O BOIpOCa HMMEJIO MECTO B PAallOHHOM CyJe mocje ucka [0]aHka o
BO3MEIIEHUU [TPEThEMY JIUIlY| MOMOJHUTEIBHBIX YOBITKOB...[P]aiioHHBIN Ccya
YCTAHOBWJI, YTO HMMEHHO 3asBUTEJBHUIA, 4 HE [TpeTbe JULO]|, SBISIACH
HACTOSIIIMM ~ BiaJenbleM JjgoMa. JlaHHOe pelleHne ObUI0 OCTaBJIEHO B
cuJi€...00JaCTHBIM CYZIOM, PacCMOTPEBIIMM €ro B KacCallMOHHOM MOpPSIKE, U
BCTYIIWJIO B 3aKOHHYIO cuiy. OnHako [1o3xke] o0a pemnieHusi ObUTH OTMEHEHBI
[]pe3uauyMoM. ..00JacTHOTO  CyAa, KOTOPBIA TMOCYUTA], YTO pPEalbHBIM
BJIAJENIBIIEM JIOMa SIBJSUIOCH UMEHHO [TPEThE JIMIO]|, a HE 3asABUTENbHUIIA, U,
COOTBETCTBEHHO, pacnopsgwics o ero npojaxe. Ilpm stom Ilpesmmuym
cocjlajici Ha 4acTb IPUrOBOpa...pallOHHOrO  Cyna, KoTopoe  ObLIO
OTMEHEHO...00JIaCTHBIM CYZOM, PAaCCMOTPEBLIUM JEJI0 B ameUISILIMOHHOM
HOpsZIKE, MPOUTHOPUPOBAB IPH 3TOM BCE pa30MpaTeibCcTBa IOCIE OTMEHBI
JAHHOTO pELIEHUs, B PaMKaX KOTOPBIX HALIMOHAJIBHBIE CYJAbl IBYX MHCTAHLUHI
MPUIILIM K TPOTUBOIIOIOKHBIM BbIBOAaM» (M. 35 MOCTaHOBJICHUS).

EBpomnericknii Cyn IIPHULLIEIT K BBIBOLY, 4TO
«...TIOCTAHOBJIEHUE. ..00JIACTHOTO  CyJa...MPEJICTABISAIO0 COOOW HE3aKOHHOE
BMEILIATEIBCTBO B MPABO 3asBUTEIBHULBI HA OECHPENSITCTBEHHOE MOJb30BAHUE
€€ MMYILECTBOM, BoIpeku TpedoBaHusiM crtatbu 1 Ilporokoma Ne 1 k
KouBenuumn» (1. 36 moCTaHOBIIEHUA).

Cwm. taxxe nocrynuBmme B BepxoBHbii Cya Poccuiickoii @enepanuu
noctaHoByieHus: EBpomnelickoro Cyna, copepskalire KOHCTAaTalUI0 HApyLIEHUS
nonoxxkennit nmyHkra 1 cratbm 6 KouBeniuu, crateu 1 Ilporokoma Ne 1 k
KoHBEeHIIMM B CBSI3M C OTMEHOW BCTYNHBIIUX B 3aKOHHYIO CHJIY CYyJIE€OHBIX
ITOCTAHOBJICHU.

[TocranoBnenne mo kamodbam Ne 12100/05, 5744/07 u 28425/07
«Ky3omun u opyeue npomue Poccuiickoii Dedepayuu» (BbiHECEHO 14 HioHA
2016 r.); mocraHoBieHHe Mo >kamobam Ne 41337/04, 26332/05, 34812/05,
469/06 u 11092/07 «Ilapuuee u opyzue npomue Poccuiickoiit Dedepayuun
(BerHEceHO 12 wmrons 2016 r.); mocraHoBieHue 1o »xkanodam Ne 36775/05,
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35376/06 u 30165/08 «Kopoeuna u opyzue npomue Poccuiickoii Dedepayun
(BbrHECEHO 12 nrons 2016 1.).

IIpaBo Jimua Ha pa3yMHbIe CPOKH Cyae0HOro pa3dupareabcTBa
10 TPAKAAHCKOMY /ey

B Bepxoubiii Cyxn Poccuiickoit ®denepannu Takke HOCTYNHI Psij
nocta”oBieHuid EBpomnelickoro Cyna 1Mo mpaBaM 4YelOBEKa, COACpIKAIIUX
KOHCTaTanuio HapyuieHus Poccuiickoin dDenepanueidl MOJOXKEHUN IMyHKTa 1
cratb 6 KoHBeHIIMM B yacTu oOecrieueHus IpaBa JHIla Ha Pa3yMHBbIE CPOKU
CyJ1IeOHOTO pa30upaTeIbCTBA MO IPaKIaHCKOMY JIEITy.

ITocranosienue 1o xanooam Ne 5076/05, 25573/05, 30076/05, 41335/05,
1399/06, 36533/06, 45149/06, 9564/07, 14928/07 u 44630/08 «Ky3neuoe u
opyzue npomue Poccuiickoi @eoepayuu» (Boineceno 21 urons 2016 r.);
rnocraoBieHre 1o xkaimodam NeNe 42139/05, 4014/06, 6331/06, 41170/06,
43842/06 u 22926/07 «Boponuna u opyzue npomue Poccuiickon Dedepayuuy
(BeiHeceHo 21 wmroms 2016 r.); moctaHoBicHHE Mo >kaimobam Ne 4174/06,
9796/06, 13663/06, 26675/06, 36696/06, 10117/07, 4475/08, 30062/08,
40607/08, 56239/08, 61152/08 u 4633/09 «Manvueé u Opycue npomue
Poccuiickon @edepayuuy» (BoiHeceHo 21 urons 2016 T.); MOCTaHOBJICHHUE IO
xkamobam NeNe 23975/06 u 5211/07 «Ipeukun u Cmupnosa npomue
Poccuiickon @edepayuuny (Boiaeceno 21 uromnst 2016 r.).

B cghepe y2onosnvix u y201068H0-npoyeccyanvHbix npagoomHOULeHUL
OobecnieyeHue nmpaBa HA 3alIUTY

[ToctanoBnenne EBpomeiickoro Cyna mo mpaBaMm 4YeloBeKa IO xkanode
No36814/06 «Uykaee npomue Poccuiickon Dedepayuuy (BHIHECEHO 5 HOSOPS
2015 r., Bctynmiio B cuity 5 deBpans 2016 1.).

3asgBUTENb YTBEPKIAI, B YACTHOCTH, YTO MOCJE 3aJep>KaHusl eMy HE ObLT
NPEIOCTaBlIeH aJBOKaT, OBUIO BBIHECEHO IIOCTAHOBIEHHE 00 yIIaTe HM
CYINEOHBIX M3JIEPKEK, U OH HE HMMEJ BO3MOXXHOCTH JONPOCUTH CBUACTEIEH,
JAOUINX OKa3aHUs IPOTUB HETO.

Omcymcmeue npagogol NOMOWU NOCJIEe 3a0ePAHCAHUS

Cyn moBTOpWJI, YTO, «...HE SBISSACH aOCOJIIOTHBIM, MPETyCMOTPEHHOE
MOAMYHKTOM (C) myHKTa 3 cTaTbu 6 TMpaBO KakJA0ro OOBHHSIEMOTO B
COBEpILIEHUU  YTOJIOBHOTO  MPECTyIUIeHHs Ha  3(PQPEKTUBHYIO  3aLIUTY
MOCPEJICTBOM TOMOIIM  aJBOKaTa, HA3HAYEHHOTO BJACTSMHU, €CIH 3TO
HEOOXOAMMO, SBISIETCS OJHOM M3 OCHOB CIHpPaBEIJIMBOTO  CyAeOHOrO
pazOupaTenbCcTBa... B Kaxa0M cilydae BOIPOC COCTOMT B TOM, MPUBOAMIIO JIU
OrpaHMYEHHE IpaBa Ha TMOMOIIb aJ[BOKaTa, C YYETOM BCEX CYJeOHBIX
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pazOupaTenbCTB, K JUIIEHUI0 OOBUHSEMOTO MpaBa Ha CIPaBEAJIMBOE CIIyIIaHUE
nenay (m. 95 NoCTaHOBJICHUS).

[Tpu 3ToMm, o mueHuto EBponeiickoro Cyaa «...[T[peGoBaHus MOIMyHKTA
(c) mynkra 3 crarbu 6 KOHBEHIIMM Takke MOTYT NMPUMEHATHCA 10 NEpeaadu
Jena B CyA B cllydae, KOTJa CIPaBeIJIUBOCTh CyIeOHOro pa3dupaTesibcTBa
MOXET OBITh CEpbE3HO OrpaHWYeHa MOCPEICTBOM IE€PBOHAYAIBHOTO
HECOOJTI0/ICHNS YKa3aHHBIX TpeOoBaHUID (T1. 96 TOCTAHOBJICHUS).

Cya taxxe oOpaTwil BHUMaHUE Ha «...BaXHOCTb dTara pacclieIOBaHuUs C
TOYKH 3PEHUS MOJATOTOBKH YTOJIOBHOTO IMPOU3BOJCTBA, TAK KaK I0KA3aTEIbCTBA,
MOJIyYCHHBIE HA 3TOM OJTale, OMNPEACNAIOT pPaMKH, B KOTOPBIX Jelo Oynaer
paccMmaTpuBaTbcs CyAOM. B TO e Bpems, Ha JaHHOM JTale MPOU3BOJICTBA
OOBHHSIEMBIM YacCTO HAaxXOJUTCA B OCOOCHHO YSA3BUMOM TIOJIOKEHUH, 4YTO
ycyryomnsiercs TeM (HakToM, 4TO YroJOBHO-TPOIECCYaTbHOE 3aKOHOIATEIhCTBO
CTAaHOBUTCSL Bce 0o0Jiee CII0)KHBIM, OCOOEHHO B OTHOILEHUHU MpaBui cbOopa U
UCIIOJIb30BAaHUsL JIOKA3aTeNbCTB. B OONBIIMHCTBE Cily4aeB 3Ta OINpPEACIICHHAS
YS3BUMOCTb MOXET OBITh JOJDKHBIM 00pa3oM KOMIIEHCHPOBaHa TOJBKO
y4acTHEM aJBOKaTa, 4bed 3ajaueil SBISETCS, CpPeau MPOYEro, oOecleueHue
coOJt0IeHus TTpaBa OOBUHSEMOTO HE CBUJETEIBCTBOBATh MPOTUB c€0s CaMOro.
D10 mpaBo (aKTUYECKU MPEANOJaraeT, 4YTo CTOpPOHA OOBUHEHUS CTPEMHUTCS
JI0OKa3aThb CBOK) BEPCUIO IO YTrOJIOBHOMY J€lIy HpPOTUB OOBHHSIEMOrO, HE
npuberas K JIOKa3aTelIbCTBAM, IMOJYYCHHBIM IyTEM TMOJABJICHUS |
IOPUHY>KJIEHUS BOIPEKU BOJIM OOBHHsSIEMOTo» (1. 97 mocTaHOBIIEHUS).

[Toatomy, mponomxkaer EBponeiickuit Cy, «...JJ1s TOro 4ToOBI IIpaBO HA
CIpaBe/IMBOEe  CcyAeOHOe  pa3dMpaTeslbCcTBO  OCTaBalIOCh  JOCTATOYHO
«MpaKTHUEeCKUM U 3(PGIEKTUBHBIM», MYHKT 1 cTaThu 6, Kak MpaBWio, TpeOyeT
IIPEIOCTABIICHUST aJ[BOKATa YK€ Ha NEPBOM JONPOCE MOJULHUEH, E€CIIM B CBETE
ONpPEJEIECHHBIX OOCTOSITENIbCTB HET HEONPOBEPKUMBIX JIOBOJOB B TIOJIB3Y
orpaHu4eHust 3Toro mnpasa. M naxe ecnum ocoOble OOCTOSITENHCTBA MOTYT
MO3BOJIUTH 0OOCHOBAHHO OTKa3aTh B JIOCTYINE K yCIyraMm ajBoKaTa, MOJ00HBIE
OTrpaHUYEHMS — HE3aBUCUMO OT MPUYHMH — HE MOTYT HE3aKOHHO YILEMJISTh MIPaBa
oOBHHsIEMOro, rapaHTupyemole cratbei 6 KonBenuuun. B cnydasx, korna
WHKPUMHUHHUPYIOUIUE 3asIBJICHUS, CACIaHHbIE B XO/€ J0npoca 0e3 MpUCYTCTBUS
aJIBOKaTa, MCIOJIb3YIOTCSA ISl MPU3HAHMS TMOJACYAMMOrO BHHOBHBIM, IpaBaM
HOJICYIMMOTO Ha 3alUTy MO CYIIECTBY HAHOCHTCS HEMONPAaBUMBIN yIepO»
(1. 98 MOCTAaHOBJICHMUS).

Cyn ycraHOBWIJ, YTO «...KOTJa JONpPOC 3asBUTENs ObUl Ha3HAUYeH Ha
6 nrons 2006 roaa, ero agsokar, Op., IPUCYTCTBOBAJI, HO 3asSBUTEIIb OTKA3AJICS
JaBaTh TIOKAa3aHWUSI M HE TMPEJOCTAaBWI JPyruxX KomMeHTapueB» (m. 102
MTOCTAHOBJICHUS ).

«boiiee TOro, Korga paliOHHBIM CyJ pacCMaTpuBAI A0 3asiBUTENSA, OH
IPUHSIT MPOTOKOJ 3aJIep’KaHus B KAUECTBE JI0KA3aTEIbCTBA, YKA3bIBAIOIIETO HA
TO, YTO 3asBUTEIb ObLI 3aJiepKaH IOCIE TOTO, KaK «CBUAECTENM M OYEBUILBI
yKa3aJii, 4YTO 3asiBUTEIb COBEPIUMUI IIPECTYIUIEHUE) . .. PAOHHBIN Cy1 HE PUHAT
BO BHHUMAaHME TIOKAa3aHUs 3asBUTENS, COJEpKallhecss B MPOTOKOJE €ro
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3aiepKaHusi, B~ KAuyeCcTBE  OTACNbHBIX  IOKAa3aHUW B OTHOIICHHUH
OOBHHEHUH. . . JlOTIOTHUTENBHO, 3asBUTEIIb HE yTBEPKIAII BO
BHYTPHUIOCYIapCTBEHHBIX cyaax wiH B CyJie, 4TO JaBasl MOKa3aHUsl — HU Cpa3y
NIOCJIE 3a/IepXKaHusl, HU Toclie — 0€3 MPaBOBOM MOMOIIM WIIH 1O AaBieHreM. Hu
OH, HH €r0 Ha3HAYEHHBIIN 3alUTHUK HE CTPEMUIIUCH K UCKIIOYEHUIO MOKa3aHUil,
COJIEpKAIUXC B MPOTOKOJE 3aJEp)KaHUsl, W3 JIOKA3aTEIbCTB; KPOME TOrO,
3asgBUTENb HE OOBSCHUI HU B CBOUX 3aMEYaHHUSAX, HU B CBOCH MEPBOHAYABHOM
xanobe B Cyn, KakuM oOpa3oM U ObUIM JIM TaKhe MOKa3aHWs MPUHSATHI BO
BHUMAaHHE PAOHHBIM CYJOM MpU MPU3HAHUU €T0 BUHOBHBIM, UJTU MOBIUSUIIN JIH
OHM Ha OOIIYI0 CHpPaBeAJUBOCTh CYyAEOHOro pa3dupareabcTBa B €rO
otHomeHun» (1. 103 mocTaHOBICHHUS ).

EBponeiickuii Cya OTMETHI, YTO «...[3]assBUTENH >KajJoBaJCs TOJBKO Ha
TO, UTO €ro OTIEYATKHU MaJbIEB U JaJ0HeN ObUIN B3AThI B OTCYTCTBHE a/IBOKATA.
Tem He MeHee, B 1000M cilydae paliOHHBIA CyJ HE MPHUHSUI 3aKJIIOUEHUE
Cy/1eOHO-MEIUIIMHCKOM DSKCIEepPTU3hl 00 OTMeuYaTKax TMajblieB 3asBUTENS B
KAuecTBE JIOKa3aTelIbCTBA, U 3aKIIOYEHUE CYIeOHO-MEAMIIMHCKON 3KCIEPTHU3bI
00 oTmneyaTkax JIAJOHEW 3asBUTENS SABJSUINCh HA CyAE ONpaBAaTEebHBbIM
nokazarenbcTBom» (1. 104 mocTtaHoBIICHHUS ).

C yuerom uccneqoBaHHbIX 00cTosTeNbCTB Cy/l IPUIIEN K BBIBOJLY O TOM,
YTO «...IPABO 3as8BUTEJIA HA aJJBOKATa MPHU 33JEP’KaHUU HE ObLIO OTPAaHUYECHO U
OTCYTCTBUE aJIBOKaTa B MOMEHT 33JICpkKaHUs 3asBUTENI HE OTPaHHYHUBAIIO
OOIIyI0  CHpPaBEIMBOCTh  CyJEOHOro pa3OupaTenbCcTBa B OTHOLUCHHUH
3asBuTeNs» (1. 105 mocTaHOBICHMUS).

Komnencayus  cyoebuvix uzoepoicek Ha npeocmasumenscmeo Ha
mpemvem dmane pazoupamenbcmea no nepecmompy 8 nopsioke Hao3opa

Cyn oTMETHII, 4TO «...3asIBUTEJIb OBbLI MpeacTaBieH ajaBokatamu Op., M.,
u M. B xome cyneOHOro pazOuparenbcTBa NEPBOM HMHCTAHUMM U B XOJIE
o0>kajioBaHusl. .., a Takxke agBokatoM K. Ha TpeTbeM 3Tane pazoupaTeabCcTB MO
nepecMoTpy B Mopsiike Haazopay (1. 114 noctaHoBieHuUs).

Cyn Taxxe oOpaTuil BHMMaHHE€ Ha TO, YTO «...[B]IacTh MOKPBUIU
pacxoJbpl Ha IOPUJIMYECKYI0 TIOMOINb 3asSBUTENI0 B XOJI€ CYJEOHBIX
pazouparenbctB. OHU J1OOMBAIMCH KOMIIEHCAIIMM TIUIaThl B moyibdy K. B
OTHOIIEHUU TPETHEro JITama pa3OupaTesibcTB IO TEPEeCMOTPY B TMOPSIAKE
HaJ30pa; 3aTpedboBanHas cymma (30 eBpo), mo mueHuto EBporneiickoro Cyna, He
Ka[3anach| upeamepHoit» (1. 115 mocTaHoBieHUs).

EBpomnetickuii Cya moadepKHyJI, 4TO «...[B] m000M ciydyae, 3asBUTEIb
MOT 3asiBUTh O MOJHOM WJIM YaCTHYHOM OTKa3€ OT OIUIAThl CYACOHBIX M3JICPKEK
Ha OCHOBaHWHM OemHOCTU... B cBsi3u ¢ stum Cyn cuuTaeT mpUEMIIEMbIM, B
coorBeTcTBUM C KOHBeHIIMEH, 4TO Opemsi JOKa3bIBaHUSI HEIOCTATOUYHOCTHU
CPEIICTB JOHKHO HECTH JIMII0, KOTOPOE 3asBISIET O TaKOW HEIOCTATOYHOCTH. ..
Tem He MeHee, 3asBUTENb HE TNPEACTaBUI (PUHAHCOBBIX WU JAPYTHX
JIOKYMEHTOB B MOJIZIEPKKY CBOETO TpeOOBaHUs 00 OCBOOOXKICHUHU OT OILIAThl HA



178

OCHOBAHHMM HECOCTOSATEIBLHOCTH M HE COCIIAJICS Ha HEBO3MOXKHOCTb TMOJTYYEHUS
TaKuX JOKYMEHTOB» (1. 116 moctaHoBieHUS).

Cyn ycTaHOBUWII, YTO «...3aABUTEIb MOJB30BAJICS OECILIATHOW MPaBOBOMA
NOMOIIBI0 B XOJ€ CyACOHBIX pa30MpaTeNbcTB M HE 3asgBWI 00 OTKaze OT
BO3MEIIICHUS TUIATHI B TOJB3Yy K., 1 MpuHUMas BO BHUMaHHE CYMMY CYyIeOHBIX
U3JICPKEK, TOCTAaHOBJIEHHWE O BO3MeElleHUU pacxonoB, Espomeiickuit Cya
IpUIIe K BBIBOAY OO0 OTCYTCTBUM HETaTUBHOTO BIUSHUA Ha OOIIyIO
CIPABEJIUBOCTh CYJCOHBIX pazOUpaTesbcTB B OTHOILICHUHU 3asiBUTENs» (1. 117
MOCTAHOBIICHHUS ).

CootBercTBeHHO, 0 MHeHUI0 Cyna, He ObUIO JOMYIIEHO HApYIICHUS
noAnmyHkTa (c) myHkra 3 U nmyHkTa | ctaThu 6 Ha OCHOBAaHMUU BO3MEILEHUS
CyJeOHBIX u3NiepkeK 3asButenem (1. 118 mocranoBneHus).

Omcymcmeue ceuoemens

Cya BHOBb OTMETHIL, YTO «...MOAMYHKT (d) myHKTa 3 cTaThu 6 3aKperisier
INPUHIUI, CYTh KOTOPOIO CBOJUTCS K CIIEAYIOIIEMY: 10 TOTO KaK OOBHUHSEMBIN
MOKET OBITh OCYXJEH, Ha IMyOJMYHOM 3aCE€JaHUU B €0 MPUCYTCTBUU JOJIKHBI
OBITh MPEJICTABIEHBI BCE JOKA3aTEIbCTBA IPOTUB HETrO, C TEM YTOOBI COOIIOCTH
INPUHIUI COCTA3ATENbHOCTU. VICKIIIOUEHHSI M3 3TOr0 MNPUHIIMIIA BO3MOXKHBI,
€CIM OHM HE HapylaloT [paBa Ha 3alllUTy, KOTOpbIe TpeOyIOT, YTOOBI
HOJICYIMMOMY ObliIa MPEIOCTaBICHA TOCTATOYHASL M HA/IJIKAIasi BO3MOXHOCTh
OCIIOPUTH TMOKA3aHUs CBUJETENS U MPOU3BECTH €ro JIONPOC JMOO Ha MOMEHT
Jlauy MOKa3aHui, 1100 Ha OoJiee MO3AHEN CTauu CyJIeOHOTr0 pa3dupaTenbCTBa»
(m. 123 mocTaHOBIJICHUS).

Esponeiicknii  Cyn Takke IOBTOPHJ, UYTO «...CYIIECTBYIOT JBa
TpeOOBaHUs, OCHOBaHHbIE Ha ATOM MNpUHIUNE. Bo-TepBbIX, 0JKHA UMETHCS
BEeCKasi MpUYMHA JJs HEsIBKU cBHueTens. Bo-BTOphIX, eciii OOBHHEHHE
OCHOBBIBAETCS TOJBKO WJIM TJaBHBIM O00pa30oM Ha IMOKa3aHUSIX YeJIOBEKa,
KOTOPOTO 3asiBUTEIb HE MOT IONPOCUTH MO0 Ha dTale paccieoBaHus, 100 Ha
JTamne pacCMOTPEHUS Jelia B CyJe, NMpaBa 3allluThl OTPAaHUYEHBI B TOM CTENEHH,
KOTOpasi HECOBMECTHMa C TapaHTUsAMM, NPEAYCMOTPEHHBIMHM [C|TaThed 6...
Ecnu mpuroBop OCHOBaH UCKIIOYUTENBHO WM TJIaBHBIM 00pa3oM Ha
MOKAa3aHUAX OTCYTCTBYHOIIMX cBuaerene, Cya B KaKIOM  Cilydae
paccMaTpuBaeT BONPOC O TOM, MMEIOTCS JIM ypaBHOBEIIMBAIOIINUE (HaKTOPBHI,
BKJIOUasi Mepbl, OOECHEeUMBAIOIIME CHPABEIIMBYIO M HAJUJICKAUIYIO OLEHKY
JIOCTOBEPHOCTH TaKOTO J0Ka3aTeabCcTBay» (1. 124 mocTaHOBIICHUS).

Cyn ycTaHOBWII, YTO «...CTOpOHa OOBHHEHHUS NBaXKIbl BbI3bIBana b. s
IPUCYTCTBHS Ha CIyIIAaHWU B KauecTBe cBujeTens. OH He SABUICSH, TaK KaK ObLI
TsKeNno 00JeH u He Mor ToBopuTh. [Ipu atom Cyn npunHumaer 3abojeBaHue B
KauecTBe OCHOBaHUS LISt OTCYTCTBUS B COOTBETCTBUU C
BHYTPHUIOCY/IapPCTBEHHBIM 3aKOHOJATeIbCTBOM. C y4YETOM BBIIIECKA3aHHOTO U
HAa OCHOBAaHMM TIPEACTaBICHHbIX MarepuaigoB Cyn  mocuurtan, 4YTO
MOJATBEPKIEHHOE IUIOXO€ COCTOSIHME 370poBbs b. oOKa3piBano Ha Hero
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3HAYUTENBHOE HETATUBHOE BIIMSHUE U SIBJSJIOCH BECKOM MPUYMHON NI HESBKU
B cya» (1. 125 noctaHoBieHUS).

«3asBUTENb YTBEPKIAJ, YTO MPU3HABAS €r0 BUHOBHBIM, PAHOHHBIA CY[
onupaJics TOJBKO Ha JOCyleOHble Moka3aHus b., He mpuHHMas BO BHUMaHHE
nokazaHusi Japyrux cujereneidl. Tem He MeHee, [npoaoixun EBpomneickuii
Cyn,] cBunerens O., KOTOPBII NOKYyNaJl y 3asBUTENI HAPKOTUKH BMecTe ¢ b. B
nekabpe 2003 roma, pacckaszaia O CACJIKE U 3asBUTENb JOMPOCUI €ro B CYJE.
Kpome Toro, corizacHoO mpoTOKONY CylneOHOTO 3acefaHusi, TOYHOCTh KOTOPOTO
3asBUTENIb HE OCIMApUBaJ, 3asBUTEIb HE HMEJ BO3PAXKEHHUM B OTHOILICHHUH
OPUHATUS OCYNeOHBIX Moka3zaHui O. B KadecTBe joKazareiabcTBa. B sTom
otHomieHun CyJl OTMETWI, 4TO JocyleOHble mnokazanuss O. u b. sBisnuck
UJCHTUYHBIMUA. B 4acTHOCTH, B XOJ€ MPEABAPUTEIIBHOTO PACCIEIOBAHUS OHU
o0a ykaszaiu, 4TO BCTpEYaJINCh C 3asBUTENIeM B TI. ACTpaxaHu B HOsiOpe
2003 roya, 4uto OH mpoaal UM repouH B jaekadpe 2003 roga u 4TO OHH
IIEpEBE3M IepouH B I'. BopoHExX. [[ONOJHUTENBHO K 3TOMY, PaliOHHBIA CY[I
TaK)K€ BBICITYIIAN MMOKa3aHUs MIECTEPhIX MOJULEUCKUX, KOTOPbIE OPTaHU30BAIH
U TNPUHSIM y4acTHE B ONEPALMM MOJ MPUKPBITUEM W YKa3ald Ha ydacTue
3asiBUTEJNS B MMPOJIAYKE HAPKOTUKOB. 3asBUTENIb MOT JOMPOCUTh BCEX UX B CYNIE U
HE OTBEpPr MX NOKa3aHWA B cBouX 3ameyaHusax B Cyz. PallOHHBIN cyz Takke
NPUHST TpeIBapUTEIbHbIE TTOKA3aHUS ABOMX OTCYTCTBYIOIIMX MOJUUEHCKUX H
TPOUX  OTCYTCTBYIOIIMX IOHSTHIX, a TaKXe 3HAYUTENIbHbII 00BEM
JIOKYMEHTaJIbHBIX U BEHIECTBEHHBIX JOKA3aTENbCTBY (1. 126 mocTaHOBIIEHUS).

Takum o0Opa3zom, He ObUIO JONYIIEHO HapylIleHUss MyHKTa |
nonnyskra (d) mynkra 3 crtatbm 6 KOHBEHLIMH B OTHOLIEHUM OTCYTCTBHS
ceuzerens b. Ha cyneOHOM pa30upaTenbCTBE B OTHOLICHUH 3asiBUTEIIS.

ITocranosnenune EBporneiickoro Cyna mo mpaBaM 4ejloBeKa IO »kajaodam
No  40852/05 «lllnviukoe npomue Poccuiickoii @Dedepayuu» (BHIHECEHO
9 derpans 2016 r., BcTynmmuio B cuiny 9 mas 2016 1.).

3asBUTEINb KAJOBAJICA, B TOM YUCIE HA HapylieHue cratbu 6 KoHBeHIMM
B CBSI3U C TEM, UTO OH ObLI OCYX/I€H HA OCHOBAHUH MPHU3HATEIbHBIX MTOKA3aHUI,
MOJIYYEHHBIX 101 TPUHYKJIEHUEM B OTCYTCTBHE aJIBOKATa.

EBponeiickuii Cy1 HalIOMHUJ, YTO «...B €r0 OOS3aHHOCTH B IPUHIUIIE HE
BXOJIUT ONPEJEIECHUE TOr0, MOTYT JIM OIPEACIICHHbIE BUIBI JOKA3aTEJIbCTB
(HampuMmep, J10Ka3aTeiabCTBA, IOJYYEHHbIE HE3aKOHHO C TOYKU 3PEHMS
HallMOHAJIBHOI'O 3aKOHOAATENIbCTBA) SBISITHCS JOIMYCTUMbIMU. Cyay NMpeaCcTOUT
OTBETUTh Ha BOMPOC, OBLJIO JU BCE pa30UpaTesibcTBO, B TOM YHCIE CIOCO0
MOJIYYEHHUsS] JOKA3aTeJbCTB, CIPABEIIUBBIM. JlaHHBIA BOMNPOC MPEANOJIAraeT
OLICHKY 3aKOHHOCTH, a B CJyda€ HapyLIEHHs JpYroro rapaHTUPOBAHHOIO
KoHnBeH1Mel nmpaBa — OLIEHKY XapaKTepa yCTaHOBJIEHHOTO HapymeHus» (1. 80
MOCTAHOBJICHHUS ).

EBpomnericknii Cyz BHOBb OTMETHIL, UTO «...[II[paBO HE JaBATh NTOKA3aHUS
U TpaBO HE CBUJETENHCTBOBATH MPOTUB CE€Osl SABISAIOTCS OOIIENpPU3HAHHBIMU
MEXIYHAPOJHBIMUA CTaHAApPTaMH, KOTOpPbIE JIKaT B OCHOBE TMOHATHS
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CIPaBEJIMBOrO pa3doMpaTebCTBa, MPEAYCMOTPEHHOro cTaThedl 6 KoHBeHIMH.
CMbICIT 3TUX TpaB 3aKIOYaeTcss B TOM 4YHCIE€ B OOECHEUYECHHUU 3allUTHI
MOJIO3PEBAEMBIX OT JIOOBIX MPOSIBICHUM HE3AKOHHOTO TMPUHYXKIECHUS CO
CTOPOHBI BJACTEW; TakuM 00pa3oM UX COOJIOJICHHE TOMOTaeT u30exaTh
CyIeOHBIX OIMMOOK M CIOCOOCTBYET peanm3anuu Iienei ctatbu 6 KoHBeHIuu.
[IpaBo He CBHIETENBCTBOBATH IIPOTUB C€aMoOro ce0s, B YaCTHOCTH,
IIPEAINOoJaraeT, YTo CTOPOHa OOBUHEHHSI B YTOJIOBHOM JI€JI€ CTPEMUTCS JOKA3aTh
CBOIO BEPCHIO TI0 JIeNTy MIPOTHUB OOBUHAEMOI0, HE MpUOErasi K JoKa3aTelbCTBaM,
MOJIYYCHHBIM ITyTEM MPUHY>KIEHUS WU T0JIaBJIEHUs BOJIU 0OBHHsIeMOroy (1. 81
MOCTAHOBIICHHUS ).

«IIpu3HarenbHble TTOKA3aHUs, MOJYYEHHBIE B HApPYIIEHUE CTaTbU 3, IO
ONPENIEIICHUIO CUMTAIOTCS HEIOCTOBEpHBIMU. KpoMe TOro, B yroJIOBHOM
MIPOU3BOJICTBE OHU 3a4YaCTyI0 CTAHOBSTCS HEMOCPEICTBEHHBIM IMOBOJIOM JJIS
KECTKOro oOpaiieHus. Vcmonab30BaHWE TaKuX TMOKa3aHUM JJIsl TPU3HAHUS
YEeJIOBEKa BUHOBHBIM HECOBMECTHMMO C TapaHTHSIMH, MPETyCMOTPEHHBIMU
cratbeil 6 KonBenuum» (1. 82 mocTaHoOBICHUS).

Cya ycTaHOBUJI, UYTO «...SIBKa C MTOBUHHOM, KOTOPYIO 3asBUTEIb HAIMCAJ
B OTCYTCTBHE a/IBOKaTa B Kau€CTBE CBUIETENILCTBA IPOTUB CaMOI0 ce0s Mocie
3a/lepKaHusl U 3aKIIOYEHHUS TOJ CTPaxy, SBJSUIACH OJHUM M3 JOKa3aTeNIbCTB
CTOPOHBI OOBMHEHHS BO BpeMsl pa30HpaTeabCTBa IO YrOJIOBHOMY JEIy.
OO6nacTHOM Cyn mNpu3HAT JaHHBIE T[OKAa3aHUS HEMPUEMIIEMBIMH, OJIHAKO
COCJIAJICSI HA HUX MpPU MPU3HAHUU 3aSBUTEIS BHHOBHBIM U BBIHECEHUU EMY
npuroBopa» (1. 84 mocraHoBIEHUS).

Cyn oOpatusi BHUMaHHE Ha YTBEPKJIEHUS BJACTEH, YTO «...3asBUTEIb
OTKa3aJIC OT CBOMX IPOLIECCYAJbHBIX MPAaB U CCHUIAIMCh HA €r0 IMHCbMEHHBIE
noka3anus ot 19 mapra 2004 roma. B 3toit cBsizu Cyll HAIOMHUJI, YTO OTKa3 OT
IIpaB, rapaHTUPOBAaHHBIX KOHBEHIIMEN — B TOM M€pe, B KOTOPOM 3TO JOIMYCTUMO,
— HE JIOJDKEH MPOTUBOPEUYUTH KAKUM-THMO0 Ba’KHBIM OOILIECTBEHHBIM UHTEpPECAM,
U JIOJDKEH OBbITh BBIP@XEH B OJHO3HAYHOM BHUJE U COMNPOBOXKAATHCS
MUHUMAJIbHBIMU TapaHTUSIMU, COMOCTABUMBIMU CO CTENEHbIO 3HAYMMOCTH
OTKa3a. YUuThIBas 00CTOATENLCTBA HacTosAUIero Aena Cyn He CMOT COTJIaCUThCSA
C YTBEPXKIEHUEM BIIacTed 00 OTKa3e 3asBUTENII OT CBOMX IIpaB, TaK Kak
NMCbMEHHbIE TIoKa3zaHus oT 19 mapra 2004 rona ObUTM JAaHBI IOC]IE HAITMCAHUSA
aBki ¢ moBUHHOW 18 mapra 2004 rona. bosee Toro, 3asiBUTENb HE MOXKET
CUMTAThCSI OTKA3aBIIMMCS OT TNpaBa HE CBHUJIECTEIHLCTBOBATH MPOTUB ceOS U B
cBeTe BbIBOAOB CyJa, B YaCTHOCTU O ECTOKOM OOpallleHWu C 3asBUTEJIEM B
Hapymenue ctatbu 3 KonBenrumy (1. 85 mocTaHOBIICHUS).

EBpomneiickuii Cyz npuiien K BBIBOJY, YTO «...BHYTPUTOCYJIapCTBEHHBIC
Cyllbl MPUHSUIM SIBKY 3asiBUTENISI C MOBUHHON B KayeCTBE JOKA3aTEIbCTBA €r0
BUHBI, U UYTO Pa30UpATENbCTBO MO JIeNy 3asgBUTENsS] OBbUIO HECHpaBeJIMBBIM
HE3aBUCUMO OT TOT'0, KaKyI0 J0Ka3aTeJIbHYI0 LIEHHOCTh UMEJIU 3TU MOKa3aHus U
OT TOTO, HACKOJIbKO PEHIAOUIYI0 POJb OHU CHITPAIM B OCYXIACHUU 3asIBUTEIIS
(. 86 mOCTAaHOBJIEHUA).
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CM. Taxke mpuBeJeHHOE BhIle nocTaHoBieHne EBpomneiickoro Cyna mo
npaBaM 4denoBeka 1o xanobde Ne 46998/08 «Muxaiinosa npomue Poccuiickoi
Deoepayuuy (BeiHeceHO 19 HOsOps 2015 ., BeTymmiio B ey 2 mast 2016 1.).

OTMeHa BCTYNIUBIIET0 B 3AKOHHYIO CHJLY
ONpPaB/AaTeJIbLHOI0 PUT0BOPA

[Toctanosnenne EBpomneiickoro Cyna mo mpaBaMm 4delioBeKa Mo kanodam
Ne 46926/09 «baxkpuna npomue Poccuiickoii @edepayuu» (BHIHECEHO U
BCTYIUJIO B cuity 17 mast 2016 1.).

3asBUTENIb B OCHOBHOM JKajlOBaJlaCh Ha TO, YTO OTMEHA OKOHYATEIBbHOIO
OMpaBAATEILHOTO MPUTOBOpAa HapylluWjia €€ IMpaBa, MPEayCMOTPEHHBIC
nyHKTOM | cratbu 6 KonBeHIIMM.

Cyn oTMeTWJ, 4YTO «...BO3MOXHOCTh IIOBTOPHOTO PacCMOTPEHUs
YTOJIOBHOTO Jiefia KaK TakoBasi coBMecTuMa ¢ KoHBeHIue!, BKItoUasi rapaHTuu
ctatbu 6 KoHBeHIIUM, JUIIL B TOW Mepe, B KaKoW (paKTHUECKU crmocod ee
WCIIOJB30BaHUsl HE TMOJPBIBAET camy CYIIHOCTh CIPABEJIMBOTO CYJ1€OHOIO
pazOupatenbcTBa. VHBIMH ~ cJIOBamMH, TIOJHOMOYHSI 1O  MOBTOPHOMY
PacCMOTPEHHIO YTOJIOBHOTO JI€JIa JOJKHBI OCYIIECTBIIATHCS BIACTAMH TaKUM
oOpa3oM, YTOOBI B MAaKCHUMaJIbHO BO3MOXXHOW CTENEHU ObUT CcOOJ0/IeH
CIpaBeJIUBBIA ~ OallaHC MeXAy HMHTepecamMu  (PU3WYECKOro JHIa U
HEOOXOAMMOCTbIO  oOecnieueHus] A(PPEKTUBHOCTU CUCTEMBI  YTOJIOBHOTO
cynonpou3BoacTBay (1. 17 mocTaHoBIEHU).

EBponeiickuii Cyn paHee ykas3bIBall, YTO «...CYIIECTBEHHBIE HEJIOCTATKU
CYJIONIPOU3BOJICTBA, OMpABIBIBAIOIIMNE  OTMEHY  OKOHYATEJIbHOTO u
00s13aTeJIbHOTO Cy/JCOHOr0 pelieHus, MOTYT BKJIIOYaTh B ce0s CyneOHbIe
OLIMOKHU WM CEpbe3HbIE HAPYIICHHS CyneOHON MpOLEayphl, 30YNOTpeOaeHus
MOJTHOMOYHUSIMHU, SIBHbIE ONIMOKM B MPUMEHEHWU MaTEpPUAIBLHOIO TpaBa WIH
WHbIE BECKHE IPUYUHBI, BBITEKAIOIIME W3 HWHTEpPECcOB mpaBocyaus» (m. 18
MOCTAHOBJICHHUS ).

Esponeiickuii  Cyn  ycraHoBwi, u4To «...18 ¢eBpans 2009 rona
[m]pesumuym BepxoBHoro [Clyma [omHOoro wu3 cyObekToB Poccuiickoit
denepanur| OTMEHUI ONPABAATEIbHBIN IPUTOBOP B OTHOIIEHUU 3asIBUTEIIS 110
TpeM TmpuyuHaM: 1) 1O MHEHHWIO CcyJa HaJ30pHON WHCTaHIIUU, BCE
MPEICTABIICHHBIE JIOKAa3aTeIbCTBA OBLIM COOpaHbl B TMpeJenax CpOKOB,
YCTAHOBJICHHBIX 3aKOHOM, 2) HM>KECTOSIIIUE CYJbl, U3yUYUB BCE JI0KA3aTEIbCTBA
B XOJI¢ CIYIIaHWM, HE YINOMSHYJIM MX B CBOUX PCIICHUSX, a JMIIb YKa3alu
NPUYUHBI IS OTKJIOHEHWST OOBHMHEHHMH, W 3) dopmaibHOE NpEeAbsIBICHUEC
OOBMHEHUM 3asgBUTEII0 C HAPYLUICHHUEM CPOKOB, YCTAHOBJICHHBIX 3aKOHOM, B
aro00M ciiydae He Morjio Obl TOBJIeYh 3a co0oil ompaaaHue» (m. 19
MOCTAHOBJICHHUS ).



182

«ITpuHuMas BO BHHUMaHHWE CBO[IO] TIpEUENCHTH[yIO]| [OpakTuKY]
MPUMEHUTENBHO K cTaThe 6 KOoHBEHIMM, a TakKe BCE MMEIOLIUECS MaTepHUabl
Jiena U A10BoJibl cTOpoH, Cy/l He [TOCUYUTAaN| BO3MOKHBIM CENATh BBIBOJI O TOM,
YTO BBIIICYNOMSHYThIE MPUYHUHBI TPEACTABISIOT COOOM  CYIIECTBEHHBIC
HEJIOCTAaTKU CYJIONPOU3BOJICTBA, OINPAB/ABIBAIOIINE OTMEHY OKOHYATEIbHBIX U
00s13aTENBHBIX peIIeHUH. ..» (T1. 20 mocTaHOBICHUS).

Cwum. Taxke noctanosienue EBpornerickoro Cyna no mpaBaM 4ejioBeKa Io
xanode Ne 63833/09 «I py3oa npomue Poccuiickoit @edepayuu» (BIHECEHO 5
ampens 2016 r.).

IIpaBo siuna HA pa3yMHbIe CPOKH CYAe0OHOTr0 pa3ouparebCcTBa
10 YrOJIOBHOMY JIeJTy

B Bepxoubiii Cyxn Poccuiickoit ®denepanmu Takke HOCTYNHI Psij
nocraHoBieHni EBponerickoro Cyza mo mpaBaM 4YeloBEKa, COAEpKaIluX
KOHCTatanuioo HapyueHuss Pocculickoin @enepanuviedl MONOXKEHUA CTaTbu 6
KoHBeHIIUM B 4YacTW HapylIeHUs IpaBa Ha pa3yMHBIE CPOKU CYJIeOHOIO
pa30uparTenbCcTBa MO YyrOJIOBHOMY JIENy.

[Tocranosnenue o xanode Ne 40288/06 «Haumoorncon Axkyooe npomue
Poccuiickon @Dedepayuuy» (BoiHeceHo 12 HoA0ps 2015 r., BcTynwio B cuity
12 peBpans 2016 r.); moctanoBienue mo xamodam NeNe 24787/05, 25245/07,
22334/08, 23795/08, 41202/08 u 4045/09 «Xaubynnaesa u opyzue npomue
Poccuiickon Dedepayuuy (BoiHeceHo 21 utons 2016 1.); MOCTaHOBJICHUE 10
xamobam  Ne 20213/05, 4482/06, 43519/06, 49045/06, 11213/07, 12688/07,
42174/07 n 39347/08 «Ban u opyeue npomue Poccuiickou ®Dedepauuuy
(BeiHeceHo 21 wmronms 2016 1.); mocraHoBieHHE 1O skanmodam  NeNe 4721/06,
6991/06, 10576/06, 32026/06, 48683/06, 1615/07, 5798/07, 27732/07 u
28193/07 «Kouues u opyzue npomue Poccuiickou @Dedepauuu» (BbIHECCHO
21 wrons 2016 1.).

IIpaBo iuna Ha coep:KaHue MO/ CTPaXKel
B COOTBETCTBUM € 3aKOHOM

[ToctanoBnenne EBpomeiickoro Cyna mo mpaBaMm dYeloBeKa MO Kainooe
Ne 6277/06 «Irwoymkun  npomue Poccuiickoii @edepauuuy (BHIHECEHO
22 oxTsa6ps 2015 1., Bctynuio B cuny 14 maprta 2016 1.).

3asBUTENb JKAJOBAJICA HA TO, YTO €ro COJEpKaHWE IOJ CTpPaKEeW Ha
IIEPUOJ CIEACTBHS MPEBBICUIIO MAKCUMAJIbHO JOIIYCTUMBIN 3aKOHOAATEIbCTBOM
CPOK B JIBeHaALaTh MecseB. OH ccputancs Ha OyHKT 1 ctaten 5 KoHBeHUMN.

EBponeiicknii Cyn yCTaHOBHWII, 4YTO «...3asBUTENIb COAEPKAICA IOA
CTpa)kel B MEpUOJ CIEICTBUS He Oosiee IMIECTHAALATH C MOJOBUHOW MECSIEB.
B sTtom oTHOmIeHnn Cy1 OTME[THII ], 4TO BOITPOC O COOTBETCTBUM 3TOTO MEPHOIA
npoleaype, NpeIycCMOTPEHHON 3aKOHOM OblT paccMoTpeH BepxoHbiM Cynom
Poccuiickoii ®enepanuu, KOTOPbIA B OTBET Ha Kajo0bl 3asBUTENS MOCTAHOBUII,
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YTO B €r0 ClIy4ae MaKCUMaJIbHO BO3MOXKHBIN MEPUOJ] COJIEP KaHUS TIOJT CTpaXeH,
BBUJIY TSDKECTH TIPEABSIBICHHBIX OOBHHEHWH, COCTABISUI BOCEMHA/IATh
MmecsieB. Cyn He ycMOTp[en] HAYero B JOBOAAX 3asBUTEINs, YTOOBI MPUNTHU K
MHOMY 3aKitoueHnto. CyJl TakKe OTME[TUJI], YTO 3asBUTEb HE YTBEPKIAI, YTO
CY/IbI BBIIILJIN 32 PAMKH CBOWX TIOJTHOMOYHWHN WJIH IEHCTBOBAIM HETOOPOCOBECTHO
NpU TPOJJICHUU CPOKA COJEpKaHUS 3asBUTENSI TOJ CTpaked B TEpUOA
CICNCTBUS, WM K€ YTO OHHM TPEHEOPEraW TOMBITKOW TMPUMEHHUTH
COOTBETCTBYIOIIIEE 3aKOHOJATEIBCTBO MPaBUiIbHO. [Ipu Takux 0OCTOSATENbCTBAX
Cya [mpuiien K BBIBOY], YTO COJEP’KaHUE 3asBUTENIS MO/ CTPaXel B TEUCHHE
yKa3aHHOTO nepruoja ObUIO 3aKOHHBIMY (11. 43 MOCTaHOBJICHHUS).

[TocTanosnenne EBpomeiickoro Cyna mo mpaBaMm 4YesoBeka IO xKanooe
Ne 48416/09 «Kopxun npomue Poccuiickou @edepayuu» (BHIHECEHO
12 nosa6ps 2015 r., Bctynuio B cuity 2 Masg 2016 1.).

3agButenb xamoBaics, 4yro ¢ 20 mapra mo 10 ampens 2009 r. oH
coJiep KaJics MOJ| CTpaXkeh 0e3 MOCTaHOBJIEHUS CyAa.

EBpomnericknii Cyq NpuHsUI BO BHUMAHUE apryMEHT BJIACTEH O TOM, YTO
«...coaepkaHue 3asBuTeNs noj crpaxeit ¢ 20 mapra no 10 anpenst 2009 r. ObuIO
CaHKIMOHUPOBAHO MPUTOBOpOoM 1o neny. [Cya] mpu3Hai, 4TO TEKCT PEIICHUS
ObLJI MOATOTOBJIEH BHYTPHUIOCYIapCTBEHHbIM cyiaoM K 20 mapta 2009 r. u
COIEpKall CaHKUMIO CyJa Ha 3aKIIOYCHHE 3asBUTENA TMOJ CTPaxy Mo
BCTYIUICHUSI MPUTOBOpa Mo ero aeny B cuiny. Ognako Cyn He [ymycTwi| u3
BHUJlY, UTO Cy[bsl IPEAINIOUYEIT OTJIACUTH 3asBUTENIO PEIICHUE, KAaCAIOUIEecs €ro
coepkanus noja crpaxkend, Tonbko 10 ampens 2009 r., To ecTh € 3aI€pKKOM
Oonee yeM Ha 20 nHed. YuuThiBasg TakoW MpOMexXyTok Bpemenu, Cyj He [cmor
COINIACUTBhCA| € TeMm, 4YTo Oe3lelCTBUE CO CTOPOHBI CyIbU HE O0Kazalo
BO3JCMCTBME HA CHUTyalMI0 3asBUTENd. boiiee nBaguat JTHEW 3asABUTEIb
HaXOJMUJICS B COCTOSIHUM HEOIPEACIICHHOCTH KacaTeIbHO IMPaBOBOMl OCHOBBI
cBoero coaepxkanus noxn crpaxed. [lo muenuntro Cypma, Takas 3aaepKkKa
COOOIICHMS 3aBUTEIIIO CBEACHH, KAaCAIOLIUXCsl €ro COJEpP KaHUs O] CTpaKen
MpeACTaBiisiyia cCO00M CaHKIUIO, delicmayrouyro 3a0HuUM Yuciom, kotopyto Cya
[mocunTan] HECOBMECTUMOM c «IIpaBOM vLa Ha JUYHYIO
HEMIPUKOCHOBEHHOCTbY, MOCKOJIbKY OHA HENPEMEHHO 3alsTHAHA MPOU3BOJIOM.
B0O3MOXXHOCTh TOMJICHHS y3HHMKA TMIOJ] CTpakell B OTCYTCTBHE CYAEOHOTO
pEIIeHHs], TTOJIKPETJIEHHOTO KOHKPETHBIMUA OCHOBAHUSMHU, U 0€3 yCTaHOBIICHUS
KOHKPETHBIX CPOKOB Oblla OBl pPaBHOCHJIbHA MPEHEOPEKEHUIO CTaThell S
KoHBeHIINH, MOJOKEHUEM, B KOTOPOM COJEpPKaHHE MOJI CTPAXEW CUUTAETCS
WCKIIIOUUTETFHBIM CITydaeM OTCTYIUICHHS OT MpaBa Ha CBOOOY, JHOMYyCTHUMBIM
TOJIBKO B YETKO OTOBOPEHHBIX M CTPOTO OMpEAENEHHBIX ciy4asx» (m. 82
MOCTAHOBJICHHUS ).

Cyn Takke OTMETWJ, YTO «...[B]MacTH HE OMMPAIUCh Ha Kakoe-Iudo
0c000€ MOJI0KEHUE BHYTPUTOCYAAPCTBEHHOTO MpaBa, KOTOPOE MO3BOJISLIO Obl
Cyllb€ 3a/IepKUBATh OIJIALIEHUE €ro WIM €€ PEeHIeHUs O 3aKJIOYEHUU TOJ
CTPa)Ky COOTBETCTBYIOILIEMY JIUILY» (IMMYHKT 82 MOCTAaHOBJICHUS).
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EBponetickuii Cyn npuiien K BbIBOAY O HApYIIEHUWW NyHKTa 1 crathu 5
KoHBEeHIIMM BCIEACTBHE COAEPKAHUSA 3asBUTEN IOJ CTPaXEHd B IIEPUOA C
20 mapra o 10 anpens 2009 rona.

CMm. Taxxke nocrynuBimme B BepxoBubiii Cyn Poccuiickoit denepanuu
noctaHoBiieHuss EBponeiickoro Cynga no mnpaBaM delOBEKa [0 Kajnode
Ne 2281/06  «Anekcandp Amnopeee npomue Poccuiickoii Dedepayuuy
(BetHECeHO 23 depans 2016 r., Bcrymuio B cuiay 23 mas 2016 1) um
Ne 35413/07 «Kapnosa npomue Poccuiickoit @edepayuu» (BHIHECCHO
12 suBaps 2016 1.).

IIpaBo JuLa HA pa3yMHbIe CPOKH COAEPKAHUA MO/ CTPaKel B
0KUIAHUM TIPUTOBOPA

[ToctanoBnenne EBpomeiickoro Cyna mo mpaBaMm dYesoBeka IO Kanode
No 21566/13 «Cepeeit /lenucoe npomue Poccuiickoii @edepayuuy (BIHECEHO
8 okTsa0ps 2015 r., Bcrynuio B cuity 14 mapra 2016 1.).

3asBUTEIIb KaJIOBAJICSI HA HAPYIIEHUE €T0 MpaBa Ha paCCMOTPEHUE Jieja B
pPa3yMHBIM CPOK M YTBEpPKJaJl, YTO MOCTAHOBJICHUS O 3aKIIOYEHUU €r0o TOJ
CTpaXy He OBLIIM JOCTaTOYHO 0OOCHOBAHHBIMU. 3asIBUTENH COCIIANCS Ha MyHKT 3
cratbu 5 KOHBEHIIMMU.

EBponeiickuii Cyn OTMETHII, 4YTO «...COJEpPKAaHHE 3asgBUTEIS IO
CTpakell Hayajloch C MOMEHTa ero 3aaep:kanust 13 aBrycra 2012 roma u
3aBepinioch 7 aBrycta 2013 rona, koraa oH OblT OCBOOOKIEH MOJT MOAMHUCKY O
HeBble3ne... Takum oOpa3oM, paccMaTpuBaeMbIil TEpPUOJ COCTABISIET YYTh
MeHee 12 MecsiieB» (1. 74 TOCTaHOBIICHUSA).

Cyn yCTaHOBHJ, YTO «...[K]pOME TSKECTH NPEIBbABICHHBIX 3asiBUTEIIO
OOBHHEHMH, CyneOHble BJIACTM MPUHAIM BO BHHMaHHE HWH(OpMaLuIO,
Kacalolllylocsi €ro IMOBeICHUS. B YacTHOCTH, OHU YCTaHOBWJIU, YTO €ro
YTOJIOBHOE JIEJIO CBUJIETEILCTBOBAIIO O €r0 0CO00M CKIOHHOCTH K COBEPIICHUIO
HOBOT'O TIPECTYIUICHUS, TOMBITKU CKPBITHCA OT MPaBOCYIUs WM OKa3aTh
BIIMSTHUE HA cBHUACTeNeH» (1. 77 TOCTaHOBJICHUS ).

Uto  kacaeTcsi  OMACHOCTH  COBEPIICHUS  3asBUTEIIEM  HOBOTO
npectyrieHus, Cya OTMETHI, UYTO «...3asBUTEIb ObLI 3ajJiepKaH BCKOPE MOCIIE
CBOETO OCBOOOKEHHS, OTOBIB HaKa3aHWE 3a AHAJIOTMYHOE MPECTYIUICHUE IO
HE3aKOHHOMY 000p0Ty HapKOTHKOB. Cyj1 HAaIlOM[HUJI|, 9TO MPEKHHUE CYTUMOCTH
3asiBUTENS] MOTJIM COCTAaBHTh OCHOBaHUE JIsi OOOCHOBAaHHOTO OIACEHHUS, YTO
OOBHMHSIEMBIM MOXKET COBEPIINTH HOBOE mpecTymieHne. Cylibs MOKET MPUHSATH
BO BHUMAHHUE CEPbE3HOCThb TMOCIEACTBUI YrOJOBHBIX MPECTYIUICHHUM, €ClIH
CYIIECTBYET BOINPOC O TMPUHITUM BO BHUMAHME OMNACHOCTH IOBTOPHOIO
COBEpIICHUS TaKUX NPECTYIUICHUH, B LEIAX MNPUHATHS pPEIICHUsS O
BO3MOXXHOCTH OCBOOOKJICHHSI paccMaTpUBaeMoro Jjuia ... B Hacrosmem jaene
POCCUNCKHE CYABI... [YKa3aJii] B CBOMX MOCTAaHOBJICHUSAX Ha CEPbE3HOCTh U
MOBTOPSIONIMICS XapakTep paccMaTpPUBAEMbIX YTOJIOBHBIX MPECTYIUICHUH, U
Cyn cornac[uicsi] ¢ uxX pelieHueM MpuaaTh 0co00e 3HaUYCHHUE ATUM acIlieKTam
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YTOJIOBHBIX MPECTYIUIEHUH, YYUTBHIBAas OTPOMHBIE CIIOKHOCTH, C KOTOPBIMH
CTAJIKMBAIOTCSl HAllMOHANbHBIE OpraHbl Biactu B EBpome B mpouecce cOopa
uHbOpMaIlMK, OTCICKUBAHUA, 3aJep>KaHUs U TPUBICYCHHUS K CYIOy 3a
NPECTYIUIEHUS, CBSI3aHHbIE C HApKOTHKaMH...Cyza, TakuMm oOpazoM, [Mpu3Hai],
YTO POCCHUHCKHE CYABl THIATEIBHBIM OOpa30M OIEHWIM PHUCK COBEPIICHUS
3agBUTENIEM HOBOTO TMpecTymuieHus. JlaHHBIA (QakT co3Jal  CHIBHYIO
NPE3YMILUIO NPOTUB MPUMEHEHHS AJIbTEPHATUBHBIX MEP IPECEUCHHs B JENe
3asBUTEIIS» (I1. 78 MOCTaHOBIICHHUS).

EBponeiickuii Cya o0paTtuil BHUMaHHE TakyKe Ha TO, YTO «...pOCCHUMCKHUE
Cyllbl CCBUIAINCh HA BEPOATHOCTH TOTO, YTO 3aSBUTEIb MOXET CKPBITHCS OT
NpaBoCyIus WIM TPUOETHYTh K 3allyTMUBAHMIO CBHUJETENICH, B KadecTBe
JOTIOJTHUTENBHBIX ~OCHOBAaHUM, OOECIEYUBAIOIIMX €0 COJEpP)KaHHE IO
ctpaxeit. [IIpu stom| Cyx He ymyc[Twi] w3 BUAY, YTO JOBOJBI 3a U MPOTHUB
OCBOOOKJECHUSI HE JOJDKHBI MMETh OOIIMHA XapakTep U HE JIOJDKHBI OBITh
abcTpakTHbIMU... Cy/ HalOM[HWI|, 4YTO POCCUHCKHE CYAbl HE YIMOMSHYJIH HU
OTHOTO KOHKDETHOTO Ciyd4as, KOTJa 3asBUTEIb IONBITAICS CBA3aThCS, 3a
IpefenaMu MeCTa PacCMOTPEHHs JeNa, CO CBHUIETENIEM B XOJAE YTOJOBHOIO
mpou3BoJcTBa. Kpome TOro, OTCyTCTBYIOT OKA3aTEIbCTBA TOrO, YTO OH KOTJa-
MO0 TBITANICA CKPBIThCS OT IpaBocyaus. B To xe Bpems Cyxa He ynmyc[Tui| u3
BUJly TOT (PaKT, YTO JOChE MPECTYNMHUKA BKIIOYAET JTAaHHBIE O €r0 y4acTHH B
HE3aKOHHOM 000pOT€ HAPKOTUKOB M O TOM, YTO OH BHOBb OBl OOBMHEH B
COBEPILICHUH €IlIe OJHOTr0 3MK30/a 1mogo0Horo npecryrienus. Cya orme[tun],
YTO BHYTPUTOCYIaPCTBEHHbIE CY/Ibl 00pa[TUIIM | BHUMaHHE HAa KOPOTKUN EPUOA
BPEMEHH, MPOLICAIUNA C MOMEHTA IPEABIAYIIEr0 OCYKICHUS 3asABUTENS 3a
HE3aKOHHBIM 00OpOT HAapKOTHKOB U €ro HOBBIM 3ajepkaHueM. Cyn Takxke
yd[en] TOT (akT, yTo OOBMHEHHUS B OTHOIICHWH 3asBUTENS ObUIM TIO37HEE
U3MEHEHbl M JIOMOJIHEHbl HECKOJbKMMH 3MH30JaMH TOPIOBJIM HAPKOTHUKAMH,
COBEPILEHHON B COCTaBE OPraHU30BAaHHOW rpymnmsl... B 3TUX oOcTOsITENbCTBAX
EBponeiickuii Cyn [npu3Hai], 4To POCCHUMCKUE CYyIbl MOIJIM OOOCHOBaHHO
NPEANOJIOKUTh HAJIUYUE BEPOATHOCTU TOTO, YTO B ClIydae OCBOOOXKICHHS
3asiBUTEIb MOKET CKpBITbCS OT TMPaBOCYIUs WM BOCHPENATCTBOBATH
IIPOU3BOJICTBY IO YTOJOBHOMY JI€NIy C YYETOM XapaKTepa €ro MpeanoaraeMou
MPECTYIHOMN AESITENbHOCTY (1. 79 MOCTaHOBIICHHUS).

Epponeiickuii Cyn mpuiien K BbIBOAY O TOM, YTO «...AMEJHCh
JOCTAaTOYHBbIE OCHOBAHUS [UISl JAJBHEWUIIEro COAEP)KaHUSA 3asBUTENS O[]
cTpaxkeid. OLeHKa «3HAYMMOCTH U JIOCTaTOYHOCTU» TAKUX OCHOBAaHUM, OJIHAKO,
HE MOXET OBITh OTAENIeHa OT (PaKTUUYECKOW NIUTEIIbHOCTH MPEIBAPUTEILHOTO
3akitoueHusi. COOTBETCTBEHHO, OCTAETCSl BBICHUTH, MPOSIBIIIM JIU CyJIeOHbBIE
OpraHbl «HAJUICKAIIYI0O OCMOTPHUTEIBHOCTB» MPHU MPOBEACHUU CYyIeOHOrOo
pazouparenbcTBay (1. 80 MOCTAaHOBIICHUS ).

Cyn yCTaHOBWII, 4YTO «...3aBUTEJIb HAXOAWICSI B IPEABAPUTEIHLHOM
3aKJIIOYCHMM B TEYEHUE JBCHAALATH MecsAleB. B Marepuanax jena,
npenocraBieHHbiXx Cyay, OTCYTCTB[OBaJM| CBEACHUS, JEMOHCTPUPYIOILINE
KaKOU-TMOO CYHIECTBEHHBIH MEPHOJl 0€3/eATeNbHOCTH C CTOPOHBI OOBHHEHHUS
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wii cyaa... B atom orHomenuun Cyn oTMme[TwWi1]|, 4yTO paccieioBaHue ObLIO B
OTIpEIENEHHON CTENEHH CII0XKHBIM, B YaCTHOCTH, C YUETOM OOIIMUX 3aTpyIHEHUIN
npu cOope 0Ka3aTeldbCTB MPECTYIUICHHUS, CBA3AHHOTO C  00OpPOTOM
HAapKOTUKOB... BaxkHbIM 31eMeHTOM oOneHku Aena Cyaom [sBuics]| TOT (akr,
YTO MOYTH YEpe3 JABEHALATh MECSIEB COACPKAHUSA 3asBUTEN MOJ CTpaxKeu
BHYTPHUIOCY/IapCTBEHHBIE CYJbl COWIM, 4YTO YyKa3aHHas Mepa OoJibllle He
ABJIAETCSI HEOOXOJMMOM, YYWUTHIBAs CTAJUIO YTOJIOBHOI'O MPOM3BOACTBA U TOT
dbakT, 4YTO  pHUCKH,  TEPBOHAYAIBLHO  TMPHUHATHIE  BO  BHUMAaHUE
BHYTPUTOCY/IapCTBEHHBIMU ~ CyJaMu, OoOJbllle HE MOTYT OIpaBiIbIBAThH
nanbHeiee coaepkanue noj crpaxeil. Cya oTMe[Tui], 4TO 3asBUTENb ObLI
OCBOOOX/IEH U3-TI0J] CTPaKU HA YCJIOBHIX albTEPHATUBHON MEpbI MPECEUCHHUs,
oJ, MOJIKCKY O HEBBIE3JE, Cpa3y IOCIE 3aBEPIICHUS PacCIEAOBaHUA, JEJ0
OBLJIO TMepelaHo B CyJ, U PUCK BMEIIATEIbCTBA 3asBUTENSI B MPOU3BOACTBO IO
neny OblI CBEIEH K MUHUMYyMY... B Takux o0CTOSTENbCTBaX HENb3 [ObLIO]
CKa3aTh, 4TO KOMIIETEHTHBIE BHYTPHUIOCY/1apCTBEHHBIE OpraHbl
IPOJIEMOHCTPUPOBATIM OTCYTCTBHE OCOOOM TIIATENIBHOCTH MpPH MPOBEACHHUU
paccieoBaHusl Mo JeTy 3asgBUTEN (M. 82 MOCTAaHOBJICHUS).

COOTBETCTBEHHO, MO HACTOSLIEMY JIeNly HE ObUIO JOMYLIEHO HAPYIICHUS
TpeboBaHuii myHkTa 3 ctathu 5 KoHBEHIUHU.

[ToctanoBnenune EBpomeiickoro Cyna mo mpaBam dYelioBeKa IO xKanode
Ne 37311/08 «Poman Ilempoe npomue Poccuiickoit @edepayuuy (BHIHECEHO
12 nexabps 2015 r., Becrynuio B cuny 12 maprta 2016 1.).

3asBUTENb KAJTOBAJICSd HA YPE3MEPHYIO MPOAOJDKUTEIBHO COJEPHKAHUS
MO/, CTPAXKEH B XOJI€ MPEABAPUTEIBHOIO CIIC/ICTBUSL.

EBpomneiickuii Cya HamlOMHUJI, YTO B COOTBETCTBHUM C €O IMPELEICHTHOU
MPAKTUKON «BOMPOC O Pa3yMHOCTH CPOKa COJIEPKAHUSI MOJ] CTPAXKEH HE MOMKET
paccMaTpuBaThCsi aOCTpakTHO. Bompoc o mNpoasieHuu cpoka CoJep KaHHs
OOBHMHSIEMOT0 MOJ| CTPa)Ke! JOHKEH PacCMaTPUBATHCSA C YUYETOM OCOOEHHOCTEN
KKJOTO OTAeNbHOro jaena. HempepreiBHOE conaep:kaHUE MMOJA CTPaKe MOXKeT
OBITh OMpPaBAAHO TOJILKO B OTHEJIBHBIX CIydasX, KOTjJa HUMEIOTCSA SIBHbBIC
MPU3HAKU HEOOXOIUMOCTH COOJIOJICHHUSI OOIIECTBEHHBIX MHTEPECOB, KOTOPHIC
NEepPEeBEUINBAIOT HEOOXOAUMOCTh COOJIIOICHHS MpaBa OTAEJIBHOIO YeJlOBeKa Ha
CBOOOYy Jaxe C Y4YeTOM TMPE3yMIIUH €ro HEeBUHOBHOCTW» (M. 55
MOCTAHOBIICHUS ).

Cya ToTOoB OBUI NMPU3HATH, UYTO «...COJEPKAHUE 3asIBUTENS TOJ CTpaXen
Ha MPOTSHKEHUH HECKOJbKUX nepuoAoB ¢ 27 utons 2007 o 28 mapta 2008 rona
MOTJIO OBITh 00YCIIOBJICHO BBICOKOW BEPOSITHOCTBIO MOOETa 3asBUTEISI WU €ro
BMEIIATENIbCTBA B OTIpPaBIIEHHE MpaBocyausd. Poccuiickue cyapl HaaleKalluM
00pa3oM M3y4YMJIM KOHKPETHBIE OOCTOSTENbCTBA JieJia 3asBUTEIIS, B YACTHOCTH
€ro TMpoXMBaHME paHee B JIPYroM TOCyAapCcTBE, OINBIT pabOThl B
MIPAaBOOXPAHUTEIILHBIX OpraHax, M OOOCHOBaJM CBOU BBIBOABI TEM, YTO
3asBUTEJIb MOT CKPBIThCSI OT MIPABOCYAUS WM BMEIIATHCA B €ro OTIIPABIICHHUE)
(. 56 mocTaHOBJIEHUSA).
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AHnanioruyabsiM o6pazom CyJ1 MOCUUTAN, YTO «...BHYTPUTOCYapCTBEHHBIE
OpraHbl BJIACTH TMPHUBEJIM 3HAYUTENbHBIE W JIOCTAaTOYHBIE OCHOBAHUS IMpHU
BBIHECCHUU PEIICHUS O COJEpKaHUU 3asBUTEINSI TMOJI CTpaked B MEpUOH C
12 anpenss mo 5 wmrons 2010 roma. B cBsasm ¢ stum Cyn [oTmeTwii]|, d9TO
paliOHHBIA CyJ] OTMEHWJI MEpy IMPECEUCHHs B BHUJE 3ajora M 3aKIIOUWII
3asBUTEIISI MOJ] CTPAXKy M3-3a €r0 HEOJHOKPATHOW HESBKHU B CYJ, a TAKXKE €ro
MONBITOK OKa3aTh BIMUSHUE Ha HECOBEPIICHHOJETHETO MOTEPHEBILIETO IO
YIOJIOBHOMY JIeJly, BO30YXXJICHHOMY B OTHOIICHHH 3asBUTEeNs» (1. 57
MTOCTAHOBJICHUS ).

Cyn mpuiien K BbIBOAY 00 OTCYTCTBHH B HACTOSIIEM JeJie HapyIICHUS
nyHkTa 3 ctatbu 5 KOHBEHIIUH.

[ToctanoBnenne EBpomeiickoro Cyna mo mpaBam 4YesoBeka IO Kanooe
No 40288/06 «Haumoowcon HAkyb6oe npomue Poccuiickou ®Dedepayuuy
(BerHECEHO 12 HOsA0ps 2015 1., BecTymumiio B cuity 12 depans 2016 1.).

3asBUTEND KAJIOBAJICA HAa TO, YTO CPOK €r0 COAEpPKaHUA MOJ CTpakel B
X0J1€ TIPEIBAPUTEIBHOTO CIEJACTBUSA HE COOTBETCTBOBAJ KPUTEPUIO «PA3yMHOTO
CPOKa», YCTAaHOBJIIEHHOMY ITYyHKTOM 3 ctaThu 5 KOHBEHIIMH.

EBponericknii Cyn OTMETHI, YTO «...[B]HYTPHUIOCYIapCTBEHHBIE CYIbl B
HACTOSIIIEM JeN€... NPHU3HAIU, YTO 3asBUTEIb MPOBEN JUIMTEIbHBINA MEpUO
BPEMEHU MOJI CTPAKEN B paMKax MPEABAPUTEIBHOrO CIEACTBUS, U MOCUUTAIH
BO3MOXXHBIM ~ OOECIEUNTh €ro yyacThe B CyAeOHOM pa30upaTeabCTBE
IOCPEACTBOM OCBOOOKIEHUS MOJ 3ajor... Tem He MeHee, IpU YCTaHOBJIECHUU
pa3mepa 3ajiora, BHYTPUTOCYAApCTBEHHbIE OPTraHbl BIIACTH HE NPEACTaBUIIU
HUKAaKOro OOOCHOBaHUSI B OTHOUIEHMM yKa3aHHOW cyMMbl. OOIacTHOH cyn He
OCYILECTBIJISUT OLIEHKU JIOCTAaTKa WJIM aKTHUBOB 3asBUTENISI B MOMEHT MPUHSTHUS
pelieHusl, KpoMe TOro, OH HE OCYIIECTBIISJ MOUCK HMHPOpMalUUd WM
MOKa3aHWil, KacalIIUXCAd BO3MOXKHOCTEH 3asBUTENS 1O BBIIUIATE CYMMBI
3anora...B manHbIx obOctoarenbcTBax Cya HE CMOr MNpU3HATh, YTO OPTaHbI
BJIACTU MPOSBWIM HEOOXOAUMYIO 3a00Ty MpH YCTAHOBJICHUM HaJaJexkalleu
CyMMBbl 3aJloTa TPH BBIHECEHHWU PEIIEHUd O TOM, SBJSUIOCH JIH €ro
MPOJIOIKUTEILHOE COAEPKaHUE TMOJ] CTpaXKei COBEPIICHHO HEOOXOIUMBIM)
(. 65 mocTaHOBIEHUSA).

Cyn mpuuien K BBIBOJy O HapylIE€HUHU IMyHKTa 3 ctaThu 5 KoHBEHIUU.

B Bepxoubiii Cyxn Poccuiickoit ®denepanmu Takke NOCTYNHI Psif
noctaHoBiieHnii EBpomnelickoro Cyaa mno mpaBaMm 4YeJoBEKa, COAEpKallluX
KOHcTaTanuio Hapyuienus Poccuiickoit ®enepanneil MONOXKEHUM NyHKTa 3
ctatbu 5 KoHBEHIIMM B 4acTW HApyUIEHUs MpaBa JUlla Ha pa3yMHBIE CPOKHU
HAXOKJEHUS MO/ CTpakeil B OKUJAHUU IPUTOBOPA CyAa.

[Tocranosienue mo xaaode Ne 31691/10 «HMcmomun npomue Poccuiickoi
®Deodepayuuy (BoiHECEHO 15 okTs0ps 2015 r.); mocTaHOBIEHHE MO Kanode
Ne6277/06 «JIrwooymkun  npomue Poccuiickou Dedepayuu» (BHIHECECHO
22 oxTsa0ps 2015 r., Bcrynuio B cuity 14 maprta 2016 r.); mOCTaHOBJIEHUE IO
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xamode Ne 2763/13 «Xairemounoe npomue Poccuiickou Dedepauuuy
(BeiHECEeHO 12 sgHBaps 2016 1., Berymmino B cuiy 6 wutoHa 2016 r1.);
noctaHoBiieHne 1o kainobe Neo 48416/09 «Kopkun npomue Poccuiickoii
Dedepayuuy (BbiHeceHo 12 Hosi0pst 2015 r., BcTynuio B cuiny 2 masa 2016 r.);
rocraHoBieHre 1o >xamobam Ne 36101/11, 36831/11, 52683/12, 63745/12,
59337/13, 67679/13, 67943/13, 77397/13, 3251/14, 9694/14, 13257/14 u
19016/14 «Apucmos u opyzue npomueé Poccuiickou @edepayuu» (BHIHECESHO
30 utons 2016 r.); mocranoBneHue 10 xanode Ne 8026/04 «Ezopviuee npomue
Poccuiickon @eodepayuuu» (BoiHeceHo 17 mas 2016 T., BCTYNUIO B CHITY
17 aBrycta 2016 r.); mocraHoBiaeHue mo xamnode Ne 44815/10 «lllenens
npomue Poccuiickoiit @eoepayuu» (BoiHeceHo 24 mast 2016 1.); MOCTaHOBIICHHE

o »xaode Ne 8681/06 «Byaun npomue Poccuiickoui @edepayuu» (BHIHECEHO
29 mapra 2016 1.).

IIpaBo 1una HA THYHOE YYacTHe B Cy1eOHOM pa30upaTe/bCTBe IPU
PaccCMOTPEHNH KAJI00bI HA pelieHue 00 M30pPaHMU Mepbl NpeceYeHns B
BH/E 3aKJII0OYEHHS MO/ CTPAKY WIN PelieHUs O NPOJJIEHUN CPOKOB
HAXO0KIECHUS MOJ CTpaKeil

[Tocranosnenne Epormeiickoro Cyna mo mpaBaM 4YejloOBEKa MO Kajobe
No 40288/06 «Haumoowcon HAxkyb6oe npomue Poccuiickoii @Dedepauuuy
(BeiHECEeHO 12 HOs10ps 2015 1., Betynwio B cuiny 12 despana 2016 1.).

3asBUTENb KAJIOBAJICS, B TOM 4YHCIIE, HA TO, YTO IEPECMOTP CPOKA €ro
COIEpKaHUs I0J CTpaXed B  XOAE MPEABAPUTEIBHOIO  CIEICTBHS,
OCYIIECTBJICHHBIN 00JacTHBIM cyaoM 18 mapra, 24 anpens u 24 urons 2008 r.,
HE COOTBETCTBOB&J TPEOOBAaHUSM, YCTAHOBJIEHHBIM IyHKTOM 4 cTatbu 5
Kongennuu.

EBponericknii Cyn HamoMHWI, 4TO «...B CHJIly HOyHKTa 4 cratbu 35
KoHBeHIIMM 3ajep:KaHHbIE W 3aKJIOYEHHBIE MOJ] CTPaKy HMEIOT MpaBO Ha
BO30Y)KJIEHHE TIPOM3BOJCTBA IO MEPECMOTPY CYAOM MPOLECCYalbHBIX H
MaTepHUaIbHBIX YCIOBUW, CYHIECTBEHHBIX IJISl «3aKOHHOCTU» — IO CMBICITY
NyHKTa 1 cTaTbu 5 — JUIIEHHUS UX CBOOOBI... XOTS MOPSIIOK, YCTAHOBJICHHBIM
NYHKTOM 4 cTaTtbu 5, HEOOSA3aTENbHO JIOJKEH CONMPOBOXKAATHCS TapaHTUSIMHU,
IIPELYCMOTPEHHBIMA ITyHKTOM 1 ctaTtbn 6 KOHBEHIIMM 171 YrOJIOBHOTO WIIH
IPa)X/1aHCKOTO CYJIONPOU3BOJCTBA, OH JOJDKEH HOCHUTH CyAEOHBIM XapakTep U
IPENOCTABIATh TapaHTHH, COOTBETCTBYIOIIME PAaCCMATPUBAEMOMY  THUIY
JUILIEeHUsT cBOOOABI... B nene nuua, 3akitouyeHUE KOTOPOrO TMOJA  CTPaxy
NOAMANAET IOJ JEHCTBHE MNOMNYHKTa «c» IMyHKTa 1 crareu 5 KoHBeHIMH,
HEOOXOJMMO CIIyIlIaHue Jieia B cyze... BO3MOXHOCTD AJisl 3aKIIOYEHHOTO OBITh
YCIIBIIIIAaHHBIM JIMOO JIMYHO, MO0 MOCPEICTBOM MPEACTABUTENS ABIISIETCS OJTHON
U3 (GyHIAAMEHTAIbHBIX TapaHTUd MpPOUEAYphl, NPHUMEHSIEMOM B Jejnax o
JUIIEHUU CBOOOBI (T1. 73 MOCTaHOBIICHHUS).

Oobpamasicy k obcrositenbeTBam aena, Cya OTMETHII, YTO, «...C OJHOM
CTOPOHBI, LEJIbI0 CIYIIAHUS SIBISUICS MEPECMOTpP PELIEHUs O NMPOJJIEHUH CPOKa
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COJIEp KaHUs 3asiBUTENS IO/ CTPAXKEU B XOJ€ NMPEABAPUTEIBHOIO CIEIACTBUA M,
BEPOATHO, UYTO BOIPOCH], KOTOpbIE paHEe OOCYXKIaTUCh B MPUCYTCTBUH
3asBUTEIIS,, HE W3MEHWJIMCh, U 4YTO 3asBUTENb MMEJ BO3MOYKHOCTH OIIMCATH
JUYHYIO CUTYalHIO CyJly U HallpaBUTh JOBOJIBI B MTOJIb3y CBOETO OCBOOOXKIACHHUS.
Tem ne menee, Cyn He MOXKeET mpeHeOpeub TeM (aKTOM, YTO Ha CIYIIAHUH OT
24 wrons 2008 Toma Cyn KacCallMOHHOW WHCTAHIIMHM BIIEPBBIE OCYIIECTBIISII
IIEPECMOTP BOIPOCAa O HEBBIIUIATE 3asiBUTENIEM CYMMBI 3aiora. Ilo MHeHHIo
Cyna, B memsx paspeuieHus JaHHOTO aclleKTa Jella CYLIECTBEHHOE 3HAYCHHE
MMEU JU4YHbIE N0BOAbI 3asButrens. Hakonen, Cyn npuHMMaeT BO BHUMAHME
JOBOJ 3asBUTENSA O TOM, YTO HA3HAYCHHBIM TOCYJApCTBOM aJBOKaT HE
BCTPETUJICS C 3aBUTEJIEM /10 MOMEHTA MIPOBEJICHUS CIYIIAHUS JUIs1 OOCYKACHUS
Jena Wi JUId NOIMY4YEHUsS COTJIacusl 3asBUTENS Ha OCYIIECTBIICHHS TAKOTO
IPEJICTAaBUTENIBCTBY (I1. 75 MOCTAaHOBIICHUS).

Cyn npusHai, 4yTo MPUCYTCTBUE TOCYJAPCTBEHHOIO 3aIUTHHUKA HE OBLIO
JOCTAaTOYHO JJIs COOJIIOICHUS MTPUHIMIIA PaBHOMNPABUS CTOPOH. ToT (akt, uTo
3a5BHUTENIb HE CMOI IIPUHATH YyYacTHE B 3aCENaHMM CyJa KacCallMOHHOU
uHcTaHuuu 24 uronst 2008 r., yTo mpenacrasisgeT coOOM HapylleHHe MyHKTa 4
ctatbu 5 KonBeHnuu (1. 76 mOCTaHOBJICHUS).

IIpaBo Jimna Ha onepaTUBHOE PacCMOTPEHHeE KAJT00bI Ha pelleHne cyaa
00 n30paHuM Mepbl MpecevYeHnsi B BIAE 3aKJII0YEHNS MO0/ CTPAXKy WIH HA
pellieHue 0 MPOJAJICHUHN CPOKOB HAXO0KIEHHS IO/ CTPaxel

B Bepxosubii Cyn Poccuiickoit @enepauuyd  MHOCTYNHII P
noctaHoBiieHnii EBpomnelickoro Cyaa mno mpaBaMm 4YeJIoBEKa, COAEpKalluX
KOHcTaTanuioo Hapyuienuss Poccuiickoit ®Denepanmeil monokeHwil nmyHkra 4
ctatbu 5 KOHBEHIIMM B 4YacTH HECOONIOJEHUSI TMpaBa JUIla Ha ONEPaTUBHOE
pacCMOTpEHHUE KAJIOObl Ha pelleHHue cyna o0 M30paHuu MeEpbl MPEeCceUYeHUs B
BUJIC 3aKJIIOUCHMS] TOJ] CTPaXy WM Ha pElIeHHEe O TMPOJJICHUH CPOKOB
HAXOXJICHUS O] CTPAXKE.

[TocranoBiaenne 1o kanodbe Ne 6277/06 «/Ilwoywkun npomue
Poccuiickon @edepayuuy (BiHeceHO 22 okTsaA0ps 2015 r., Berynuio B cuy 14
mapta 2016 r.); mocraHoBicHHe 10 xamobe Ne 49848/10 «Manepoe npomue
Poccuiickon @edepayuuy (BoiHeceHo 5 supaps 2016 r., BCTynuwio B cuity 5
anpens 2016 r.); mocraHoBieHHe 10 kanode Ne 22631/04 «Onronun npomue
Poccuiickon @edepauuuy (Beiaeceno 19 anpens 2016 r.).

IIpaBo JiMua He MOABEPraThCs JKECTOKOMY 00PAIEHUIO CO CTOPOHbI
COTPYAHHKOB MPABOOXPAHUTEJAbHBIX OpranoB. IIpaso Ha 3¢pPexTuBHOE
pacciieioBaHue YKa3aHHbIX CJIy4YaeB

B Bepxoubii Cyxn Poccuniickoit ®denepanmu TakkKe NOCTYNHI PSij
noctaHoBieHnii EBponelickoro Cyza mo mpaBaMm 4YeoBeKa, COAEpKalluX
KOHCTatanuioo HapyueHuss Pocculickoit denepanuved MONOXKEHUM cTaThbu 3
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KoHBeHIIMM B 4acTu HECOONIOACHUS TpaBa JUIA HE MOJBEPrarbCsi KECTOKOMY
OOpaIllEeHUIO0 CO CTOPOHBI COTPYAHHKOB MPAaBOOXPAHUTEIbHBIX OPraHOB W/WJIH
npaBa Ha 3¢ (EKTUBHOE pacciaeIOBaHUE TAKUX CITy4aeB.

[Tocranosienwue 1o xanode Ne 630/08 «Munuxaee npomue Poccuiickoii
@Deodepayuuy (BbiHECEHO 5 siHBaps 2016 1., BecTynuio B cuiy 5 anpens 2016 r.);
nocraHoBiieHne 1mo xkanode Ne 40852/05 «Illnwviukoe npomue Poccuiickoii
®Deoepayuuy (Beraeceno 9 despans 2016 ., Becrynuio B cury 9 mas 2016 r.);
nocraHoBicHue 1o xkamode Ne 2281/06 «Anexcanop Aunopeee npomus
Poccuiickon @edepayuuy (BoiHeceHo 23 depans 2016 r., BCTyNIUIO B CHIIY
23 mas 2016 1.); mocranoBieHue 1o xainode Ne 27217/06 «3unoseuux npomue
Poccuiickon Deoepayuuy (Beiaeceno 9 ¢espans 2016 1., BCTynuiao B cuiry 9

Mmas 2016 1.).

Heoguyuanvnoiii  nepeeod  mexcmos nocmaumosieHuii  (peuieruli)
Esponetickoco Cyoa no npasam uyenoseka noayyeH U3 — annapama
Ynonnomouennoco Poccuiickoii @edepayuu npu Eeponetickom Cyde no npagam
yenosexa — zamecmumensi Munucmpa rocmuyuu Poccutickoti @edepayuu.

YnpasiieHne cCHCTEeMATH3ANNH 3AaKOHOIATEIbCTBA
U aHAJM3a cy1e0HOH MPAKTUKHU



